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REASONABLE ACCOMMODATION FOR DISABILITIES IN 
EMPLOYMENT 

Number: DAO 215-10 Effective Date: 1996-06-07 

SE CTION 1. PURPOS E 

This Order establishes Department of Commerce fthe "DeoBrtmPnn ™ii~, r„ 

oTao D n .?can^ COmm0 ? ati0n ** ^^ WMd^S^SSK iff 7e em^e's" 9 
or applicants for employment. It also designates responsibilities and describes 
procedures for submitting and responding to requestor reasonable accommodation. 

SECTION 2. AUTHOPTTV 

The Rehabilitation Act of 1973, as amended, requires Federal agencies to provide 
reasonable accommodation for qualified individuals with disables 5 U Selection 
791 eq seq.; 29 CFR Part 1614; see also 29 CFR Part 1630. 

SECTION 3. POLICY. 

m-nPJfFT?" 1 Sh3 J' Pr ° vide reasonab, e accommodation for the known physical or 
2SS h ° f qUa ' ified a PP |icants and employees with disabilities, untes^ the 
blr^ -ommodation would imposed u^ndue 

SECTION 4. DEFINITIONS^ 

.01 A reasonable accommodation is an adjustment to job requirements or to the work 
environment that assists an employee with a disability' in performTng "£e "e^^Stes 
of he or her position, or a qualified applicant with a disability during the recruitment and 
selection process. Reasonable accommodation may include/but is not LTted toT 

a. making facilities readily accessible to, and usable by, people with disabilities; 

b. job restructuring; 

c. part time or modified work schedules; 

d. acquiring or modifying equipment or devices; 

e. appropriate adjustment or modification of examinations and training materials; and 

f. providing readers, interpreters and other auxiliary aids. 

^nnro a h S 5 fHn nment * .* relates u t0 ™onable accommodation is the transfer of a 
nonprobationary employee, who becomes unable to perform the essential functions of a 
posibon even with reasonable accommodation, to another funded vacant p«SS tooted 

amS^Tw C °.h h Utl K? a / ea ' at the Same 9rade ° r leve '' the «*lal fun* tons the 
employee would be able to perform with reasonable accommodation if necessary unless 
it would impose an undue hardship on the agency. necessary, unless 

.03 A qualified individual with a disability is one who: 
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activitilsfof ^ ^ menta ' impairment which substantially limits one or more major life 
b. has a record of such impairment; or is regarded as having such impairment; and 

™ norff P ^ t0 em P'°y, merit ' j - e < is an employee or an applicant for employment, who 
can perform the essential functions of the position in question, with or without 
reasonable accommodation, without endangering the health and safety of the individual 
or others, and who, depending on the type of appointing authority being used meets the: 

a 1 wXrl'S o d /° r edUCati ° n requirements of the P° sition ( wh *h may include passing 

disSlit'es! ' apP ° intment under one of the s P ecial ^Pointing authorities for people with 

;21 MaJOr ,5 e activities | ndude Unctions such as caring for one's self, performing manual 
tasks, walkmg, see.ng, hearing, speaking, breathing, learning and working. 

m^ni^r^^l 31 iS a J u P ervisor ' manager, principal or servicing human resource 
^rovfded a V t0 d6termine WhGther a requeSted ^commodation w?ll be 

.06 A requestor is a qualified applicant or employee with a disability who requests 
reasonable accommodation. h««« 

.07 Undue hardship is significant difficulty or expense incurred should a particular 
mdudeTf " ^ Pr0Vided " ^ Cmeria t0 be C ° nSidered in determining' undue hardship 

a. nature and cost of the accommodation needed; 

1°^"' S aI ° f ^organizational unit with respect to the number of employees 
number and type of facilities and size of budget; and 'M'°yees, 

c. type of operation, including composition and structure of the work force. 
SECTION 5. RESPONS IBILITIES, 

.01 The Chief Financial Officer and Assistant Secretary for Administration shall: 

a. Approve policies, directives and other materials outlining the Department's reasonable 
accommodation responsibilities; and uikmus reasonaDie 

b Fulfill, on behalf of the Secretary, the Secretary's responsibilities as head of an 
operating umt, i.e., the Office of the Secretary. These duties are outlined in 
paragraph .02 below. 

.02 Heads of operating units shall: 

a. Foster an environment that supports reasonable accommodation; 

b. Provide funds for reasonable accommodation; and 
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c. Ensure compliance with provisions of this Order. 
.03 The Director for Civil Rights shall: 

a. Develop and issue Department policy and procedures for reasonable accommodation; 

b. Advise Department officials regarding laws, regulations and Department policies 
pertaining to reasonable accommodation; policies 

c. Consult with appropriate Human Resources Management and General Counsel 
SermTnSrs 5 ; " ^^'^ ^^^ accom ™dation and making undue hardship 

^SSSf i Pen0diC r ri ieWS ° f operatin 9 unit Programs to ensure compliance with 
applicable laws, regulations and Departmental policy; and 

e. Process EEO complaints filed under Section 7. of this Order. 

.04 Equal Employment Opportunity (EEO) Officers shall: 

L^nH^^r 3 " 996 ' 5 ', 5 " 136 ^ 130 ^ and human sources managers understand the 
law and regulations regarding reasonable accommodation and advise them on: 

1. reasonable accommodation issues; 

n;in e r^S roP wf G ?! SS ° f f r ^ qU6St as deter "iined by whether it relates to the work to be 
performed and/or the work place environment; whether the accommodation is used 
primarily at work, and is not primarily for personal use; ™aauon is used 

3. alternate methods of accommodations that would effectively meet the need; and 

4. undue hardship. 

withT^LT anagement and er Moyee training on reasonable accommodation issues 
with human resources managers, as appropriate for each operating unit. 

c Consult with the Departmental Office of Civil Rights, appropriate Human Resources 
■ESM^^ ° n reaS ° nab,e -ommodaTonT/ues 

.05 Immediate supervisors shall: 

a. Acknowledge and respond immediately in writing to both oral and written 
accommodation requests; w " 

b. Request medical documentation to support the accommodation request, as needed; 

c. Share medical documentation only with individuals involved in responding to 
accommodation requests who have a valid need to know. This information is to be 
retained in a confidential manner; 

1. until a decision is made on the accommodation request; and 

2. for a reasonable period after the decision is made if: 
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(a) the request for the accommodation is denied; or 

(b) the requestor indicates that the accommodation provided does not satisfy the need; 

d. Determine if the: 

^requestor is a qualified individual with a disability as defined in paragraph 4.03 above; 

2. request is a reasonable accommodation as defined in paragraph 4.01 above; 

e. Consult with the requestor regarding the kind of accommodation needed and 
determining an effective method of accommodation to address the need; 

f. Determine if he or she has the authority to make a decision regarding the 

feSTSS Sr/S UeS l ; Z 6 ? 6r the reqUeSt to a hi 9her-level official if the supervisor 
is not authorized to make the decision; and "k='vi=ui 

L^tk SS J; ne aoenc Y ^Ponsibility to accommodate known physical and mental 
£ lh f b * dls ' us * n ,? the P° ssible nee °" of an accommodation with a qualffied 
individual with a disability when it is observed that a disability may be limiting ,„ 
employee's ability to perform the job at a fully successful level, or could otherwise 
improve a fully successful employee's job performance or an applicant's abmtT to 
participate in the selection process. ww»^ms aDinty to 

h. Seek guidance from and consult with the bureau EEO Officer on reasonable 
a™o1aS weirded " ^"^ ** an undue hardShip WOUld ~" * -" 
.06 Deciding Officials shall: 

huS^ "*** **"« by immediate ^™«™ « 

b. Take necessary actions to ensure that accommodation requests are addressed 

SEE?? 1 ' S °~ 5n0 l t0 im u P6de the em P'°Vee's ability to perform the job o Sf applicant's 
ability to participate in the selection process; applicant s 

c. Keep requestors, and immediate supervisors or human resources managers as 
appropriate, apprised of progress in responding to accommodation requeste; 

d. Seek guidance from and consult with EEO Officers on reasonable accommodation 
issues and undue hardship determinations; «ouinmoaanon 

e. Monitor the processing of requests until decisions are made, and communicate these 
decisions in writing to requestors; Kate tnese 

f. Provide written decisions on accommodation requests. When a request is denied the 
decision must include an explanation for the denial. aemea, tne 

g. Make every effort to reassign no n probationary employees with disabilities who with or 
without reasonable accommodation, are unable to perform the essentia Sons oTtheTr 

Zrtnt^T "^? 3 * °J the affirmative «Uon obligation, when a nonpXionar^ 
employee ,s unable to perform the essential functions of the position even with 
reasonable accommodation, an agency is required to reassign such qualified, 
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nonprobationary employees with disabilities to funded vacant available positions within 
the same commuting area that are serviced by the same authority, unfesstt would 
impose an undue hardship on the agency. 

h. Provide appropriate training on reasonable accommodation for subordinate manaaers 
supervisors and other employees. uuium«e managers, 

.07 Human Resources Managers shall: 

a. Ensure that all vacancy announcements: 

requested^an^^ fndMdualS With disabil ^ that reasonable accommodations may be 
2. Provide instructions for making such requests; 

b. Identify opportunities to provide training on reasonable accommodation; and 

JrnSES!?? ? s P° nsit ; lities of managers and supervisors, as they apply to qualified 
applicants, listed in subparagraph 5.05. H ° 

.08 Employees with disabilities who desire accommodations shall: 

a. Request an accommodation from the immediate supervisor; 

b. Provide medical documentation of the disabling condition, if requested; 

nf hn°wf a d M SCriPt ^ n .u f th6 accomm °dation requested, if known, and an explanation 
of how it would enable the employee to perform the job; p 

d. Acknowledge and respond to the immediate supervisor's offer to provide an 
accommodation when the employee has not requested an accommodation; and 

e. Have the option to accept or reject an accommodation initiated by the immediate 
supervisor to improve the employee's job performance. However, an employee's decision 
to reject the accommodation could jeopardize the employee's employment status if f he 
misco Xt 9 a fU " y SUCCeSSfU ' l6Vel ' ° r if the *"""* is conthb^ngto employee 

.09 Applicants with disabilities who desire accommodations shall: 

a. Request an accommodation from servicing human resources managers; 

b. Provide medical documentation of the disabling condition, if requested; 

nf h™^ a d S scri P tion u of the accommodation requested, if known, and an explanation 
of how it would assist the applicant in the selection process; p 

d. Acknowledge and respond to a human resources manager's offer to provide an 
accommodation when the applicant has not requested accommodation; and 

e. Have the option to accept or reject an accommodation initiated by a human resources 
JUSS? t0 imPr ° Ve thG app,icant ' s Performance during the appTcation 
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However, the applicant's decision to reject the accommodation may jeopardize 
competitiveness for the position in question should (s)he fail to successfully complete the 
application process. 

SECTION 6. PROCEDURES FO R REQUESTING REASONABLE ACCOMMODATION. 

.01 Requests for reasonable accommodation may be submitted orally, but written 
requests are encouraged. 

a. Employees with disabilities must submit requests to the immediate supervisor. 

b. Qualified applicants with disabilities must submit requests to the servicing personnel 
office at a reasonable time prior to the occasion for which the accommodation is needed. 

.02 Qualified individuals with disabilities must provide the following information: 

a. if an employee, their name, daytime telephone number, position title and organization 
ndm€j 

b. if an applicant, their name, daytime telephone number, and home address; 

c. a description of the disabling condition by an appropriate medical professional; 

d. a description of the accommodation requested, if known, and an explanation of how it 
would enable an employee in performing the job, or how it would assist an applicant in 
the selection process; and 

e. date of the request and signature of the requestor. 
SECTION 7. COMPLIANCE. 

Two procedures are available to individuals who are dissatisfied with an Agency's 
response to a request for accommodation, and who wish to seek redress: 

a. To file an EEO complaint, employees and applicants for employment must contact an 
EEO Counselor within 45 days after receiving a response to the request. 

b. To file a grievance, employees and applicants for employment must contact the 
servicing human resources office promptly after receiving the decision, to find out the 
applicable procedures and time limits for filing a grievance under a negotiated grievance 
procedure or the administrative grievance system, as appropriate. 

SECTION S. OTHER REFERENCES. 

Department Administrative Orders 209-8, "Access for People with Disabilities to Meetinas 
V 1 * Other Group Events;" 215-4, "Affirmative Action Plans, Programs and Related 
Activities; 215-9, Filing Discrimination Complaints;" and 202-705, "Acquired Immune 
Deficiency Syndrome (AIDS)." 

SECTION 9. ASSISTANCE. 

Q^ons concerning thiS 0rder should be addressed to the Departmental Office of Civil 
^mS-IShXd/tT^." 19116 aVai ' able ^ altemate f ° rmat UP ° n reqUSSt by Cal,ing 
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.(Signed), 



Director for Civil Rights 
Approved: 
(signed). 



Chief Financial Officer and Assistant 

Secretary for Administration 

Office of Primary Interest 

Office of Civil Rights 

Index Changes 

Add 

Accommodation for Disabilities in Employment, Reasonable 215-10 

Reasonable Accommodation for Disabilities in Employment 215-10 
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f... ■ ■■l[>aiF.-l.n.,Trv IftSftl 



Complaint of Employment Discrimination 



VVV: 




Fw OCR Use 

Complain Number 



Name 



| . INFORM ATION ABOUT YOU 

t "i f r-A i T77 it-' .\, *\ = 



Social SecuriLy Number 



r**-** ^f 



Address UbD H-^VA'nnOOlC jjrVSt^ Hom»Ph neff)() Q L \'d o(D '^ 

City/Slale(ll\^n,mT> Zip Code SlCR^Fi Work Phone ffift ^ [ ff3f 

INFORMATION ABOUT YOUR REPRES ENTATIVE 



Representative 's Name \\^ 
Address 



rrTMn-j 



Note: You do not have to have a representative. 



Phone ( ) 



Fax { ) 



■C:ty/Stats 



Zip Code 



Is your representative an attorney? CI Yes C No 



INFORMATION ABOUT THE COMPLAINT 



'n which bureau did the alleged discrimination take place? 



gfjjCe o£ jk,v5a:n£-Wu 



bur/aT ^ '" ^ ^^^ ° f ^^ * ^ ""* ? ^ S Q N ° ' f ** Whal was *° u ' P"*** CtUefeerieeW office, and" 



1 an ex?a e pa h ge;? 0n(S) " ^"^ ^ ^'^ " BS ^ discri ™ al ^- * «P**c and include dates, if you need more space. «*«*, ' 






^gggg^t ^^^^^ 



[Race 



Q Color 
Q Relioion 



0s 



Sex 



D National Origin 
Q Disability 



ur^i 



alialion 



What remedy(ies) do you seek for the alleged discrimination? If you need more space, allach an extra page(s). 



uid you discuss this(ess; issue,- w iii, en EEO Counselor? B'Yes Qno Counselor's name? Rf - u ' ,< [7'' ,4^ 
Did you file a grievance undera negotiated grievance procedure? □ Yes titUo Filing dale(s)? 




:!C-N HERE ( OR HAVE YOUR ATTORNEY SIGN FOR YOUl 



Date f MonthBay/YeakI 



) 
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Par then h Riclinrds<>D,VH|fl ^ 

EEO FORMAL COMPLAINT CONTINUATION PAGE : 

Describe the actions or policies you believe were discriminatory. Be specific and include dates. 

1. Mr. Richard Yamamoto has not supported me as a supervisor. Rather, he challenged all my 
employment actions, despite me obtaining guidance from the Office of Human Resources 
Management and the Office of General Counsel. (May - June 2005) 

2. Mr. Yamamoto took away my ability to make supervisory decisions, including hiring 
selections. After I made a personnel security specialist selection, I was later informed that OSY 
policy required me to convene a panel. Prior to this, I received no guidance on filling a vacancy 
within my organization. (June 2005). 

3. In a meeting with Mr. Yamamoto and Mr. Bell on at the beginning of June 2005, 1 was 
instructed to meet with Mr. Yamamoto every Monday afternoon for 30 minutes. I am the only 
GS- 1 5 Assistant Director in the Office of Security required to meet with Mr. Yamamoto 
individually on a weekly basis for 30 minutes to discuss my supervisory decisions and duties. 
To my knowledge, none of my Caucasian male counterparts were required to be micro-managed 
in this manner. 

4. Mr. Yamamoto failed to provide me with any positive feedback. He received positive 
feedback from two major clients, International Trade Administration and Bureau of Industry and 
Security. He neither passed that feedback on to me personally nor did he openly acknowledge 
my contributions to the organization. (May - June 2005) 

5. Mr. Yamamoto undermined my authority with staffby allowing them to come directly to him 
with their concerns and siding with them on controversial matters without first obtaining my 
rationale for employment decisions/actions. (April - June 2005) 

6. Mr. Yamamoto allowed my Caucasian male counterparts and subordinate staff to 
communicate with me in a disrespectful and condescending manner. (May 2005) 

7. Mr. Yamamoto regarded me with hostility and openly challenged any statements I made in 
staff meetings or other open forums. (April - May 2005) 

8. On June 1, 2005, Mr. Yamamoto told me that he, my colleagues, and my staff did not have 
confidence in my ability to manage. He added that he had received outstanding 
recommendations from previous supervisors and was excited about me coming onboard but he 
now had doubts. He also stated he had no more "blue chips" available; he had used them all up 



I 



•"■ 



Case 1 :06-cv-0051 7-AK Document 1 2-7 Filed 1 1 /22/2006 Page 1 2 of 85 

Partbeub Richardson, 4MPM|0> 

Additional copcerps of workplace retali ation for bringing concerns to EEO process »r» - 

9. On July 1 1 , 2005, 1 was informed by Mr. Dave Bell, Acting Deputy Director Office of 
Security, that effective July 12, 2005 that I was being temporarily reassigned from my position 
as Assistant Director for Counterespionage Division, for a period of ] 20 days. I was not given 
speafic dudes just a broad statement that I would assist him with overseeing programs (such as 
declassification program and upcoming decennial) that he had not been able to monitor in his 
role as the Acting Deputy Director. He also gave me a mid-year counseling that was less than 
favorable and cited items/issues that were inaccurate. 

10. Effective July 12, 2005, Thomas de Seve, a Caucasian male counterpart, was assigned to 
assume my responsibilities while continuing his current responsibilities. 

11. Mr. de Seve occupied an office of equal space near mine, which would have allowed him to 
effectively manage his position as the Assistant Director for Client Services and now in my role 
as the Assistant Director of Counterespionage. Yet on July 1 1 , 2005 I was informed that 1 was to 
move out of my office so Mr. de Seve could occupy my space. Linda Guier and Susan Powers 
two Caucasian female, GS- 14 managers, were reassigned from under my supervision on May 9 
2005, and neither Mr. Yamamoto nor Mr. Bell required them to relocate. In fact, they remained 
in my area of responsibility despite the complaints they had lodged against me. 

12. I believe I am the victim of retaliation as a result of my filing an EEO complaint against the 
Director of Security, Richard Yamamoto. A week after declining Mr. Yamamoto's proposed 
remedies (July 11, 2005) I was relieved from my position as Assistant Director of 
Counterespionage Division for a period of 120 days, told to vacate my office, and publicly 
humiliated by having had to move to a workspace where GS-14 employees had better 
accommodations. Since such time I have been cut off normal Office of Security email 
distribution, which make it impossible to carryout any assignments I maybe tasked. 

13. In the process of retaliation I also encountered further discrimination as Mr. Yamamoto and 
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Parthenia Richardson, i 



Remedies Requested : 

1 . Request I be immediately detailed to another Department of Commerce Bureau outside of the 
Office of Security to duties commensurate to the abilities upon which I was initially hired 
Request this detail continue until the formal process of filing EEO complaint is complete to 
lessen the chance for continued retaliation and to minimize the hostile work environment upon 
which I have been subjected to since the process began. 

2. Compensatory damages for embarrassment and emotional distress. This includes 
demoralization as a result of the unwarranted removal from my position as Assistant Director 
and the relocation from my office to an area considered beneath that of someone in my position 
and grade. r 

3. Nondiscriminatory placement outside of the Office of Security in an equivalent position (GS- 
1 5) that would afford me the same career opportunities as that which I was hired to occupy given 
my professional background had discrimination not occurred. 

n ™^ Val ° f the mid_year counselin g from Mr. David Bell, Acting Deputy Director, dated July 



H- 
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r 



*A" SJS/Osnet T ° ^"EThomas^CHB/Osnet^net 

VVSi* 09/07/2005 07:55 AM ^ P artheniaricha *son@veri 2 on.net 

^*^ bcc 

Subject Fw: Amendment to Formal EEO Complaint 

Good morning Susan, 

Please note and respond to the request to amend below. 
BMW 



Forwarded by Bernadette M Worthy/HCHB/Osnet on 09/07/2005 07:54 AM 

<partheniarichardson@veriz 
on.net> 




09/07/2005 07:20 AM 



To bworthy@doc.gov 



cc 



Subject Amendment to Formal EEO Complaint 



Good morning Bonnie - 

rssiE Sd^StSs 1 aint dated August 8 - 2o ° 5 to add the foii °^ 

!r™lf? e t0 ° aVe Bel1 ' AugUSt 17 ' 2005 ' and requested reasonable 
ItZJ r T recommended *y ^ Physician for stress a nd was told -you are 
not under any stress, we just moved you from stress.? 

15. I submitted an involuntary termination, September 6 20fis for- =„m«h 

Sincerely, 

Parthenia Riohardson 
12604 Windbrook Drive 
Clinton, MD 20735 
(301) 292-2059 



5" 
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^rttieniarichardsc^veriz To BWorthy@doc.gov, slhomas@doc.gov 

09/07/2005 10:46 AM " P artheniari chardson@ verizon.net 

bcc 

Subject Re: Fw: Amendment to Fonnal EEO Complaint 

Bonnie/Susan - 

Here is my amended remedies as well: 

Amended Remedies Requested: 

th P ^hnSf tement tC \, a \ e( T uivalen t position (GS-15) to duties commensurate to 
the abilities upon which I was initially hired. to 

2. Reinstatement for annual leave that was used for stress related absences 

fL^T 1 *^ by "? P^ sician ' ^ compensation for lost wages/benefits 
incurred as a result of my involuntary termination. " 

?;^n^r^ at ° r ^ da ^ 9eS f ° r embarra ssraent and emotional distress. This 
™£S^ de 7 al \ 2at i° n . aS a result of the ^warranted removal from my 
position as Assistant Director and the relocation from my office to an area 
considered beneath that of someone in my position and grade 

3. Nondiscriminatory placement outside of the Office of Security in an 
tTlltl en t P Z S r ti0n l GS - 1S) that would afford me th * *»■» career opportunities 
dLcrimiStSn^ro^cuSed? ^ ^ ** ^^ bac^^aT ^ 

Direct e ^ a da?e f d^lf "i^Sor 115611119 ^ ^ DaVid Beli ' **** »*^y 
Sincerely, 

Parthenia Richardson 
12604 Windbrook Drive 
Clinton, Maryland 20735 
(301) 292-2059 

>From: BHorthy@doc.gov 

>Date: Wed Sep 07 06:55:52 CDT 2005 

>To: sthomas@doc.gov 

>Cc: partheniarichardson@verizon.net 

>Subject: Fw: Amendment to Fonnal EEO Complaint 

> 

>Good morning Susan, 
> 

>Please note and respond to the request to amend below. 

>BMW 

> 

> 



>- 
>- 
> 



Forwarded by Bernadette M Worthy/HCHB/Osnet on 09/07/2005 07:54 AM 



> <partheniarichard 

> son@verizon.net> 



to 
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05-Sl-00((ct7 



To: 






Born-'e Wcrthv. OHRM 



Fax; 



From: Panhcnia Richardson 



Date: 



202-482-5375 



9/16/2005 



Re; Resignation Pajxiiwork 



CC: Susan Thorns. OCR 



Pages: Header d)us XrT> 
^ft 



D Urgent DFortevfev □ Please Comment D Please Ftepty D Ptease Recycle 



.*?£■>'§& "«. 



%■ 









fi^Sfeg Bonnie 



V&S&* ^| jgp3^S certified iefer :f=zt wos mailed » Mr. Dave Bell infcnrJng him for the record that I 
'^gg^ 6 he (OSY) die m -Pmk the paperwork I provided outlining my reasor, for resignation. 
e |g%3S^ made aware oftfcs acti.-vt after speaking to a „ OSY human resources pe^on. J am sending 
yoj a copy io ensure nry oflkfeS records are ewraned and would appreciate h if you couid also 
provide a copy w Sbmk TKoums I do not have his fax number. You ml] also note I am providing 
a copy to boils Jay Jjoiisca. C-WRM and John Guemher. OGC. 
Sincerely, 
Pertherria 



7 
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(PartSenia 0tje6ardson 
12604 WindBmoifDrive 
CBaton, 3Harytanl2073S 



September 15, 2005 



Mr. David Bell 

Deputy Director 

Department of Commerce 

Office of Security 

1401 Constitution Avenue, NW 

Room 

Washington, DC 20230 

Dear Mr. Bell: 



This letter is to put on record the fact that the Standard Form 52 outlining my resignation 
was not turned into the Office of Human Resource Management. I have attached what 
was provided to the Office of Security as the reasons for my immediate resignation to 
accurately document my personnel file. 

You will also note that 1 have copied the appropriate management officials to ensure my 
personnel file is accurately documented. 



fe>0+s 




rthenia Richardson 



2 Enclosures: 

1. Standard Form 52 Request for Personnel Action (Resignation I submitted) 
^Standard Form 52 Request for Personnel Action (Paperwork that was submitted 
Office of Secunty) 

Copies furnished: 

The Honorable Steny H. Hoyer, Congressman Maryland 

Jay Jamison, Office of Human Resource Management 

John Guenther, Office of General Counsel 

Bernadette Worthy, Office of Civil Rights (re: 05-51-00166) 

Susan E. Thomas, Office of Civil Rights (re: 05-51-00166) 



6 
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Stands** 1 ! Form 52 

ftev. 7/91 

U.S. Crtfffce at Personnel Management 

FPM St-W- 296-33, Subch. 3 



REQUEST FOR PERSONNEL ACTION 



f ~\ Actions Requested " " " ~"""" "~" -— — ■ *.--.-■<;.» -,-.»-..„-.... _, ..».- ■..,.f i -:;..- - .i._-.. . 

fees ignation 



1 

«*- 3. For -Additional Information Call (Name and Telephone Number) 

Racliel Hughins,x2-3008 



5. Action I 



. Title r _ Signature r and Request Date} 
Dave Bell,TepT)ir of Security 



lAurt 



lard 



2. Request Number 
OSY-05-088 



4. Propose* Effsctnre Dan 
09/17/2005 



jName. Title, Signature, and Cone 



'18/SQ |_ 



nd Concurrence Datef 



i . NasneiCast. farstl MMcite} 

Ricfciardson, Parthenia 

5-K Code 



2. Social Security Nlariber " 



5-C. Code 



5-E. Codi 



5-B, Nature of Action 



Dir of Security; 






S-O. Legal Authority 



5-F. Legal Authority 
Position Tide and Number 



SECOND "ScflONP 



3. "Date 
12/1 



Effective One " * 
09/17/2005 



6- A. Code 



6-C. Code 



5. Fft6W: 

Supervisory Security Specialist 



S. fay Plan 

ZA 



9.0cc Codejl CLGratl* or 

0080 



12A. Basic Pay 
$103,947.00 



12a. Locality A* 
$0.00 



Lbve|11-Sk 

I 1 



-Step or Rata 



12. Total Salary 
$103,947.00 



1 2C. Adj. Basic Pay 
$103, 947.00 



14. Name and Location of Posrabn's Organiiatian 
OFFICE OP THE SECRETARY 
\PFICE OF THE CFO/ASA 
/TFTJCE OF SECURITY 
COUNTERESPIONAGE DIVISION0 



13 .Pay 
PA 



6-E. Code 



6-B. Nature of Action 



~*~- -'■-.■* .-te^ -x . _-^ ^>:-.i-a*>W- -. % 



6-CL Legal Authority 



6-F. Legal Authority 



Ik IU: Position Title and Numne 



16, Pay 

Plan 



12D. Other Pay 
$0.00 



22. Name and Location of Position's Organization 






EMPLOYEE DATA « --.-.. 

23.VCTiranSPnj'fe r ^r^ iI ~-'^^"''- i '™'-'- 

. i -None S-IO-Poim/rjisBtjaity 

2 ) 2-S-Poirn 4 - lO-Parn/Cofnpetaabte 
27. FEGLT 






17. Oec 
Coda 



20A. Basic Pay 20B. Locality Adj 



1o.GrariQ or Levelig.Step or Rate 



20. Total Salary/A ward 



20C. Adj. Basic Pay 



21. Pay 



200. Other Pay 



5 -' lO-PoinUOther 

6 - 1 (M=tahuConipEiw!ibW3(M4 



| WAIVED 



30. Retirement Plan 

K | FERS AND PICA 



31 . Service Conai, Dae [Leave! 
12/15/03 



25. Agency Use 



2*£ 'Tenure 

0-Nom Z - CondWonal 

2 I I - Permanent 3 - rno.firiio 



2B. Annuitant Indicator 

NOT APPLICAPBLE 



26L Veterans Pre? ftjr RIF" 
"KlYTJS I | NO 



29. Pay Hate Determinant 



32. Work Scheduts 
F~~| FULL TIME 



dJ. Kart-irme Hours Rer ' 
EEweekfy 



. 1 -^oelrLi San* CB 3 . sr* «« , 35 " ^^^ ? t ?9 '¥. 36. Aiwopriatton Dide" -"- " "" '^ i "" """ ^^-^ S^sf-*#fe:^^ "^S 



34rpostubn"Occurj«icl ' 

]1 - CompetfuVB Servica 
2- Excepted Service 

38, Duty Station Code 

11-0010-001 



3'SesOer»nl 

4--SESCMBM 



40. Agency Data 



41. 



45. educational Level 



42. 



46. Year Degree Attamed 



N . Nonuaropt 



36. Appropriation Code" 
05/0127000/1101/11Q4 



39. Duty Station (Cay - County - Stare or Overseas Location, 
WASHINGTON DC 



37. Bargaming Unit Status 
3898 



43. 



47. Academic DisriplirK 



4B. Functmnal Class 



44, 



P^HTXIsVRgvievys; aiict Apprbva^/^or>o ■He^/sfiB [by requesting office j 



49. CSSenih^ 

J 1 -USA 8-Onwr 



SO. Veterans Status 



Data 



"^_^ P £? >V ^ : ' , CBrti, V tha* the information entered on this form is accurate and that th« Si 9™W« 
proposed action rs in compliance with statutory and regulatory reoUrements. 

<J0ilJMJE& W WJUMJL 5IM 

52-118 



"E^S^SeX" 



OfficWFum^io 



F. 






S 1 . Supwisary Status 

a.._: 



Approval Date 



OVER 



editions Prior to //91 Are Not Usable After 0^30/93 
NSN 7540-01-333-6239 



I 



? 
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(Note to EMBivisors: Do you know of additional or conflicting reasons for "the amptoveVs r««grtationAet*y>ment? 
If "VES", phase stats these facts on a separata sheet and attach to SF 52 J 

RESIGE&TION EFFECTIVE SEPTEMBER 8, 2005 

n 

"^ttPLOVEE LEAVING FEDERAL SERVICE 



□ «*"~jxj 



XI NCI 



cRSRSR^ 1 



e^EBsfgii 



feting rnentti 



•Merit.-, . - -..; ;.ry- ■r.g-r 

Privacy Act Statement " '-"-"-"'-" »»*-»-.&-»•....--,-._. ^i^jfi-.^^ 



You are requested to furnish a specific reason for your resignation or 
retirement and a forwarding address. Your reason may be considered in 
any future decision regarding your re-employment in the Federal service 
and may also be used to determine your eligibility for unemployment 
compensation benefits. Your forwarding address will be used primarily 
to mail you copies of any documents you should have or any pay or 
compensation to which you are entitled. 

?ij,ir forrnat ' on is requested under authority of sections 301 , 3301 and 
B506 of title 5, U.S. Code. Sections 301 and 3301 authorize OPM 



and agencies to .ssue regulations with regard to employmero of 
individuals m tine Federal service and their records, while section 8506 
requires agenc.es to furmsh the specific reason for terminatior of 
FederaJ service to the Secretary of Labor or a State aoencv in 
P^grlrnT Wrth administratio " * unemployment c«5Sta 

n^lin^T^ ° f £ is - fr**™*" *s voluntary; however, failure to 
provide it may result in your not receiving: (1) your copies of those 

IS'STZZSXZZL*™ 1 i2) ™. " °*™ compensative youf £ 
entined unemplovment compensation benefits to which you may be 



Heasons fori Resignation/Retirement (NOTE: Your reasons are us ed in determining possible unemployment benefits Pte^ h- * 3" 

av«d generalizations. Your resignation/retirement is effective at the end of thJXy - ui^S^^^Si S^r 



SEE ATTACHED SHEET FOR DETAILED EXPLANATION OF SODDEN RESIGNAT 








4. Date Signed 
9/S/20Q5 



5. Forwarding Address INumber, Street, Cay, State, ZIP CodeT 
12S04 Winribroc* Drive, Clinton, MD 20735 






l^^\ff^S^M 










J 
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Parthenia Richardson,^BI JP 

SF-52 Request for Personnel Action 

PART E - Employee Resignation/Retirement Explanation: 

I hereby tender my resignation from the Department of Commerce. I do so in 
order to remove myself from a hostile work environment. I believe I am the 
victim of retaliation as a result of my filing an EEO complaint against the 
Director of Security, Richard Yamamoto. A week after declining Mr 
Yamamoto's proposed remedies (July 11, 2005) I was detailed from my position 
as Assistant Director of Counterespionage Division and given the title of 
Special Projects Officer for a period of 120 days and told to vacate my 
office. The duties I was assigned were those of a GS 11/12 employee that 
failed to establish a Declassification Plan. This failure contributed to the 
report that was sent to the President of the United States on November 3 
2004 from ISOO, stating Commerce is "at significant risk" of failing to meet 
a mandated deadline of December 31, 2006. However, once these duties were 
assigned to me, the eimployee was promoted to a GS 13. 

On August 17, 2005, I spoke to Dave Bell and requested reasonable 
accommodations as recommended by my physician and was told "you are not under 
1Z afvH; T ^^ ^^ >™ ^ StrSSS * If We take *** P"S»» from you 

So K:id i doit s » meone else fchey wii1 have stress «* besid - * *»** ^l 

in short being removed from my position and office, and assigned the failed 
tTtlf ? ^ ordi - te «• P«t of the hostile work environment coupleJ with 
the refusal to accept my physician's recommendation to remove me from the 
current work environment have contributed to my increased levels of stress 
jand the necessity of my resignation. s 




W-> <\ [it fa^ 



E^ciosjj&L^ 



// 



09/ -M/05 09:12 PAA 2UZ 3V1 D.J33 



USKIZ KAA 211^ aUl DJOJ U.r.r.n,o iw uu JDI/Unin 
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Stmdan* >«nnS2 
Rev. 7/9'! 

FPM SupW 236-33, Subch. 3 



REQUEST FOR PERSONNEL ACTION 
'**£-* :£peqcjfotirtg Office />q/so complete Pert B, items t,7&Z;;32 r 3$, 36 and 39J 



3, For Adfiionm tnfomutm CM Wnu ™» T*&horm fitmhofcr- 
Rachel Hughin s,x2-300a 
5. Action I 



Dave flell,T5ep-Blr of Security YJJttcSia 



OSY-Q5-086 



09/8 /2005 



Richardson, Parthenia 



5-a: c«*. s-a. isaw'^ras^ 



5-£. Codas 



^'™4'M:->^--'-^S«i:-: 







6-C. Coda S-D. Ltgaf Authority 



5-F. LigolAutfiowy 



TTBBnf 
Supervisory Security Specialist 



a. p»r«*»js.oo I j.e» I (HiaB«t«(rii V iJ» 1 ^t^ er& ^ 



ZA 



0080 



$103,947.00 



6-E.Coda 



6-C. Code Wt. legal Auttatty~ 



6-F. Lagai Authority 



ta. IU: Position TitU and fiUnLST 



V 
13B. Unity Adj. 

$0.00 



1 



12. Total Salary 
$103,947.00 



14. tem and Loutrcn of ftjiWon-3 Organization 
OFFICE OF THE SECRETARY 
OFFICE OF THE CFO/ASA 
OFF ICE OF SECURITY 
pNTBRESPIONAGE DIVISI0N0 

7 



12C. AoJ, fiask: Fay 
$103,947.00 






TZD. Other Pay 
$0.00 



ie. r*, 



20A.BaifcPay 



3 



2aB.LaoEtyAal 



ZOC, Adj. Basic Pay I20D. Other Pay" 



Z2. Mma and Location or Posrtbn'a Oigai^Sr 






2jj"S**t 4-lwSSta^Lu. ^:!^22 tf " On™ i-Q—.-.^ZS.AoBncvU* Se.'T^wfSPr-fE;^ 



5 • tO-PantfOiher 
S " 



Jx,VES f~1wo 




Riffer^' 



2S- Pay Rat* Etototnoiant 






-! Buntty 
I PayPartod 

37. Baroaning UnB Stawi 

aasa 



„■ -„t j, — I Veterans state St. Stmanriaory Status" — 




q/^/c& ° 



^^^£^^gg^^ B ^=g^^^ 



i&Bt 



zicBs a 



SHQIivaajQ MHO 



OVB1 



AppmualtdS" 



^r^\0EWa_ 3, 



* IW to //sIt a™ iJol UwblL aW ti/£6M 

NSN 7540-01-333-G239 



/ 



/*- 



08/JL4/Q5 09:13 FAX 202 501 6333 uffiun ur va.a Mwnm . 
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PAirp Pi R^ar^byRaciuesflrtg Office „■;. :_'-',:-.; ' ;; ;;;.:. 

(Note to SuwvtsofK Da you know of adcKuonal or owrifeft^j reasons for the 
If "YES", pices* state these facta an a separate sheet and 

jSIffMWiaW EFFECTIVE SEPTEMBER 8, 2005. 
EMPLOYEE LEAVING FEDERAL SERVICE J 



i's reag/udorVrMaBntnt? 
toSFS2J 



Dyes D 



NO 






Privacy Act Statement 



£- *:;<*£"' fSfe^. S g^jcfe^S-vK 



%£JZlJ?*?? a !L ta t*??" 5 " "Specific reason tor your resignation or 
rwwemerrt aid ■ forwarding address. Your reason may be considered [n 
any future decraon regarding your re-omploymem in the Federal service 
f^U^J^ SU^* *5 v*"™** your etlgibifiry for unemployment 
eornponsatioo benefits. Vour forwarding address will be used primarflv 

„JI™L>2L cop,es °* an V documents you shoutrj have or any pay or 
compensiaDon to which you are emitted. 

^r^T^t 1 .fS^*? 1 unow • uB «ritV of sections 301, 3301, and 
8506 of trtla 5. U.S. Code. Sections 301 and 3301 authorize 0PM 



FeXd SSS. ta * 75 s thB s PS e,fic ""»» for twmeT-tion of 
federal service to the Secretary of Labor or a State aoertcv in 
«r£*o« wrth adnwtlstr***, of un«*-,ir?%rSSM 

pJo^te 8 ^ nL5? ! U i, S rn, ^ n b .^***anr; however, failure to 
provwe it mar result in your not receiving: Ml «hjt conies at ft™. 

emrtJed. unempta V ment ramparBation benefits to which you may be 



^^^?^^^^^srs^ i^^s^^:^^^ 



2. Effective tj^a 



3. Your Sfytature 



PA^fe^K^af^ ?br;js^o ; 



4. DateSgned 



S. Fo-™^^ Ad*™ (w,^, stleett (^ 5(M< , ^ g^y 






'■'.'/"■■^■'/-'v ht *^?' f '5cV_-' 



t^dosua^ 



/^ 



09/JL4/((5 09:16 FAX 202 5U1 BS&Js um^n. ur jam odwiiiu ^_. 
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~ Parthenia Richardson '— 

12604 Windbrook Drive 
Clinton, Maryland 20735 



August 30, 2005 

Mr. David Bell 

U.S. Department of Commerce 
Office of Security 
Washington, DC 20230 

Dear Mr. Bell: 

I hereby tender my resignation from Department of Commerce, Office of Security with 
effective date of September 17, 2005. At that time, I will return my government fesued 
property. 



an 



Sincerely, 
Parthenia Richardsin 




t^ckswk^ 



if 



09/14/05 09:15 FAX 202 501 6355 

Case1:06-cv-00517-AK 



OKFICK UK DAS 5UUUKITX 
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E^dosi^L ^ 



]S 
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EXHIBIT 28 



Case1:06-cv-00517-AK 



DocurTfeRtl^-7- 




^-tris* 



Assistant Secretary fop Administration 

Washington, D.C. 20230 



Ms. Parthenia Richardson 
12604 Windbrook Drive 
Clinton, MD 20735 

Dear Ms. Richardson: 



SEP "6 &G5 



Thecompkiiithasbeengiventhefollowingnumber0S-51Jllllii<i t„„ aa, • 

your complain,, i, is very important ^ thi f "™£ b7„ l™ ',? rZ 1 f ^ '" PTOeSSine 

complaim, regardless of ft e p^„„ ,„ w^Xt^de^e^r 6 " ' re8an,i " 8 ^ 

the Department of Commerce agree in writing eaTena ta r^H ^ "" ^ y0 " ^ 
orconaolida.ee I with another aetfve formal »TttaSS£ ?~SS" — " 

We win need yoor cooped ^S^SeX?- 180,h d ™™^ «* 

Here are your rig hts 

ZS£^^^™?*inn>««& wim ther.otice 

bearing b^JL^S dge^on ^E^^^T™*-' 
Commission (EEOQ. (29 C F R 5 1 6 S nZ Th Q Employment Opportunity 
District Office of the EEOC: §16M108(f)) - T|K re <l u «< "»"< be filed wilh the following 

District Director 

Washington Field Office 

Equal Employment Opportunity Commission 

1801 L Street, Suite 100 

Washington, DC 20507 



A^j ^ 



r~ 
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Final Order to: ngm t0 a PP ea ' the Dismissal, ^ RnaJ DedsiM1 w 

The Director 

Office of Federal Operations 

Washington, D.C. 20036 
Vou wiU be toId how to ffle a „ appM] ^ fc amnpAte ^ 

Sincerely, 



Susan E. Thomas / 



2. 
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Certificate of Service 



1 attest that a copy of this Acknowledgment Notice has been 



sent to the parties listed below: 



By Certified M a ;i. 

Ms. Parthenia Richardson 
1 2604 Windbrook Drive 
Clinton, MD 20735 

Other: 

Bemadetfe M, Worthy, EEC- Officer, OS 
Subject Tab C 
Compliance Chron File 




Ignature 

SEP_" 6 "•• 

Date 



U.S. Postal Servicer,. 
CERTIFIED MAIL, RECEIPT 

(Domestic Mail Only; No Insurance Coverage Provided) 



tn 



HI 



nj 

CD 

ai 
□ 
cd 
a 

a 

HI 

HI 



c Ms. Parthena Richardson 
^ 1 2604 Windbrook Drive 
Clinton, MD 207835 



For delivery information visit our website at www,usps.CGfTV; m 


■ OFFICIAL USE 


Postage 


S 


4dJ>tf*- 


Certified Fee 




Mim Ftedept Fee 
(Endmsejn em Required) 




Here 


Restricted DeRvefy Fee 
(Endofsemem Required) 
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EXHIBIT 29 
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UNITED STATES DEPARTM 
Chief Financial Officer and 
Assistant Secretary fop Administration 

Washington, D.C. 20230 



0&£ 
MMERCE 



iJEB^ 



DEC 2 2 2005 



Ms. Parthenia Richardson 
12604 Windbrook Drive 
Clinton, MD 20735 



RE: 

Complaint No.: 



Parthenia Richardson 
05-51-00166 



Dear Ms. Richardson: 



Please be advised that the investigation pertaining to complaint number 05-51-00166 has been 
completed. In accordance with Title 29, Code of Federal Regulations (C.F.R.), section (§) 
1614.108(f), you are hereby provided a copy of the investigative file. 

Since your case is a mixed case, i.e., a discrimination complaint stemming from an action 
appealable to the Merit Systems Protection Board (MSPB), you are not entitled to a hearing 
before an Equal Employment Opportunity Commission administrative judge. The attached 
Final Agency Decision includes an explanation of your right to appeal to the MSPB or file 
a civil action in Federal Court. 

Sincerely, 



•" 



Susan E. Thomas 

Acting Chief, Program Implementation Division 

Office of Civil Rights 



Enclosure 
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Certificate of Service 
pS£ Mow: "^ ° f *" N<>tiCe rf*""™***" Option - Mixed Case has been sen. to the 

Federal Express: 

Ms. Parthenia Richardson 
12604 Windbrook Drive 
Clinton, MD 20735 

Other : 

Bernadette Worthy 
EEO Officer, OS 

Complaint File (Tab I) 

OCR Chron File 



rAL 




EEO ASSISTANT 

DEC 2 2 2005 

DATE 
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UNITED STATES DEPARTMENT OF COMMERCE 

Chief Financial Officer 

Assistant Secretary far Administration 

Washington, D.C. 20230 



Parthenia Richardson, 
Complainant 



v. 



Carlos M. Gutierrez, Secretary 
U.S. Department of Commerce 



Complaint Number: 05-51-00166 



FINAL AGENCY DECISION - MIXED CASE COMPLAINT 

This is the Department's final decision on complaint number 05-51-00166 filed by 
Parthenia Richardson (Complainant), a former Supervisory Security Specialist, ZA-0080-V 
(GS-0080-I5) in the Office of Security (OSY (Agency), US. Department of Commerce 
(Department). 



L PROCEDURAL HISTORY 



On June 20, 2005, Complainant contacted the Agency Equal Employment Opportunity (EEO) 
Office regarding her concerns of discrimination and requested alternative dispute resolution 
(ADR). On July 5, 2005, the Agency authorized the EEO Officer to offer Complainant an offer 
of resolution, which she declined the following day. Ex.2. On July 22, 2005, the EEO Officer 
issued Complainant a Notice of Right to File [a formal complaint of discrimination] Within 
15 Calendar Days via certified mail, return receipt requested. Ex. 2 at 19. The Domestic Return 
Receipt, PS Form 381 1, shows Complainant received the notice on July 27, 2005. Ex. 2 at 21. 
In a formal equal employment opportunity (EEO) complaint dated August 8, 2005, Complainant 
alleged that Agency officials discriminated against her in connection with the matters referenced 



on 
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05-51-00166 

below. Ex.l. r . After being amended on September 7, 2005, to include constructive discharge, 
the complaint was accepted for investigation as a mixed-case complaint on September 16, 2005. 
Ex. 6. Upon completion of the investigation, Complainant was sent a copy of the ROI and 
advised that since her case was a mixed-case complaint, she is only entitled to a final decision 
the record by the Agency. Accordingly, this decision is being issued pursuant to Title 29, Code 
of Federal Regulations (C.F.R.) section (§) 1614.110(b). 



n. STATEMENT OF CLAIMS 

Complainant, formerly the Assistant Director for Counter Espionage, GS-15, in the Office of 
Security, Office of the Secretary, alleges that she has been subjected to a continuous pattern 
of discrimination and harassment constituting a hostile work environment due to her race 
(black) and sex (female). She cites the following: 

1. During the period of May to June 2005, Richard Yamomoto did -not support her as a 
supervisor and challenged her employment actions, despite her having obtained guidance 
from the Office of Human Resources and the Office of General Counsel. 

2. In June 2005, Yamomoto took away her ability to make supervisory decisions, including 
hiring selections. 

3. Since June 2005, Yamomoto requires her to meet him on a weekly basis for 30 minutes 
to discuss supervisory decisions and duties. 

4. During the period of May to June 2005, Yamomoto failed to provide her any positive 
feedback, despite receiving positive feedback from two major clients, and also failed to 
openly acknowledge her contributions to the organization. 



AH of the Exhibits (Ex.) and Affidavits cited in this decision are matters of the record in the ROI. 

2 
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05-51-00166 



5. 



During the period of April to June 2005, Yamomoto undermined her authority with staff 
by allowing them to come directly to him with their concerns and siding with them on 
controversial matters without first obtaining her rationale for employment decisions and 



actions. 



6. 



In May 2005, Yamomoto allowed her Caucasian male counterparts and subordinate staff 
to communicate with her in a disrespectful and condescending 



manner. 



7. During the period of April to May 2005, Yamomoto treated her with hostility and openly 
challenged any statements she made in staff meetings or other open forums. 

8. OnJune 1,2005, Yamomoto told her that he, his colleagues, and his staff did not have 
confidence in her ability to manage, and added that while he had received outstanding 
recommendations from previous supervisors and was excited about her coming on board 
he now had doubts. At that time, Yamomoto also stated that he had no more "blue chips" 
available, and that he has used them all up. 

In addition to discrimination and harassment constituting a hostile work environment due to her 
race and sex, Complainant also alleges retaliation for having engaged in the EEO complaints 
process when: 

9. On July 11, 2005, she was informed by Dave Bell, Acting Deputy Director, Office of 
Security, that effective July 12, 2005, she was being temporarily reassigned from her 
position as Assistant Director for the Counterespionage Division for a period of 120 days 
She also learned that Thomas de Seve, a Caucasian male counterpart, was assigned to 
assume her responsibilities while continuing his current responsibilities. 

10. On July 11, 2005, Bell gave Complainant a mid-year counseling that was less than 
favorable and cited items/issues that were inaccurate. 
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1 1 . On July II, 2005, she was informed that she was to move out of her office so that 
de Seve could occupy her space. She contends that de Seve already had adequate space 
that would have allowed him to effectively manage both his pre-existing duties and the 
duties reassigned to him. Complainant further contends that Linda Guier and 
Susan Powers, two Caucasian, GS- 14 female managers, were reassigned from under her 
supervision on May 9, 2005, yet were not required to relocate. 

12. She was required to move to a workspace where GS-14 employees had better 
accommodations. 

13. The duties given to her on her reassignment are GS-1 1 and GS-12 duties. 



as 



14. On August 17, 2005, she spoke to Bell and requested reasonable accommodation, 
recommended by her physician for stress and Bell commented, "You are not under any 
stress, we just moved you from stress." 2 

15. As a result of the refusal to comply with her request concerning the stress and to escape 
the hostile work environment, she "submitted an involuntary termination" (**, 
constructive discharge) on September 6, 2005. 



III. FACTUAL BACKGROUND 

The U.S. Department of Commerce is an Agency in the Executive Branch of the Federal 
Government and is comprised of a number of bureaus and activities. Under the auspices of the 
Office of the Secretary is the Office of the Chief Financial Officer/Assistant Secretary for 
Administration (CFO/ASA). The CFO/ASA consists often directorates responsible for a wide 
range of administrati ve functions, which include budget and financial management, 

*In her formal complaint, Complainant states that she suffered from stress as a result of harassment hv hpr 
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procurements, grants, outreach to small businesses, human resources management, civil rights, 

facilities and real estate management, and security. One of the directorates is the Office of 

Security (OSY), which provides policies, programs, and oversight as it collaborates with: 

(1) Facility managers to reduce the terrorism risks to DOC personnel and facilities; (2) Program 

managers to reduce the espionage risks to DOC personnel, information and facilities; and 

(3) Department and bureau leadership to increase emergency preparedness for DOC operations. 

Richard Yamamoto (Japanese-American, male, no prior EEO activity), Senior Executive Service 
(SES), is the Director of Security. Ex. 7 and 16. David Bell (White, male, no prior EEO 
activity), is a Supervisory Security Specialist, ZA-0080-05, and at the time relevant to this 
complaint was serving as Assistant Director of the Anti-Terrorism Division and Acting Deputy 
Director of Security. 3 Ex. 8 and 16. Robert Page was the Supervisory Security Specialist and 
Assistant Director of the Emergency Management Team, and Thomas de Seve was the 
Supervisory Security Specialist and Assistant Director of the Client Security Services Division 
Ex. 16. 

On February 4, 2005, the Office of Human Resources (OHRM) issued a certificate to 
Complainant for selection of a Security Specialist, ZA-0080-IV (vice Silver). Ex. 21 at 1-3. 4 

On February 20, 2005, Complainant, formerly a Security Specialist, GS-0080-14, with the 
Department of Homeland Security, was laterally transferred into the position of Supervisory 
Security Specialist, ZA-0080-V (GS-0080-1 5) to serve as the Assistant Director of the 
Counterespionage Division, OSY, CFO/ASA. Exs.6and 18 at 3. Her tenure in this position 
was subject to completion of a one-year probationary period for assignment to a supervisory or 
managerial position beginning February 20, 2005. Ex. 18 at 3. 



3 

^ In July 2005, Mr. Bell was promoted to Deputy Director. 



So^T a? 01 "' mem ° randum regardin e "istencies ■«** confusion regarding the selection certificates and 
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Complainant states that she was interviewed by Mr. Bell and Robert Page, Assistant Director for 
the Emergency Management Division and was told that Mr. Yamamoto would make the 
selection based upon their recommendation. Mr. Yamamoto and Mr. Bell both confirm that 
Complainant was selected for the position based upon Mr. Bell's recommendation. Exs. 7 and 8. 

Complainant indicates that following her selection, Mr. Yamamoto met with her and told her that 
he wanted her to look into complaints, find out what her employees were doing, make them 
accountable, and "guide" the division back onto the right path. 

Mr. Yamamoto confirms that he met with Complainant and briefed her on OS Y goals, i e., 
"reduce the security risk; develop personnel to the fullest potential, and satisfy the customers and 
stakeholders," and asked her to provide "firm and fair leadership." He says that he identified 
several high performers in her division who could help her improve the division and asked her to 
focus attention on the Declassification Project because it was behind schedule. Mr. Yamamoto 
said he told Complainant that she was to ensure objective accountability via performance metrics 
and to continue initiatives that were already in place. He instructed Complainant to review the 
performance metrics and determine what needed to be fixed. Mr. Yamamoto said that by 
Complainant's statements, she demonstrated to him that she was not a "big fan" of performance 
metrics and systems. He emphasized to her that OSY was fully committed to performance 
metrics and the Management Application for Security (MAPS) system and that she "needed to 
on board." Ex. 7. 

On March 13, 2005, Carla Fisher was detailed from the Counterespionage Division to the 
Emergency Management Division for a period not to exceed 90 days. Complainant was the 
authorizing official. Ex. 22 at 1 . 

On March 14, 2005, Security Specialist Starlene Hilton was reassigned from the Personnel 
Security Program to the National Security Information Program, both under the auspices of the 
Counterespionage Division. Complainant was the authorizing official. Ex. 22 at 7. 
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On April 8, 2005, OHRM issued a certificate to Complainant for selection of a Security 
Specialist, ZA-0080-II/III (vice Kerrick). Ex. 21 at 7. 

Mr. Yamamoto states that Fred Schwien, Executive Secretary, brought an anonymous complaint, 
dated April 4, 2005, to his attention and questioned whether it was related to problems he 
(Mr. Schwien) was having with his security paperwork. Mr. Yamamoto indicates the complaint 
charged Complainant with "abusing many of your best. ..employees. . .daily harassment, daily 
threats to fire people, positional demotions" and objected to "higher level management" 
characterizing her actions as simply "new management style." Ex. 7. 

Effective May 14, 2005, Security Specialist Katrina Herbert transferred to another Agency 
(Department of Defense). Ex. 22 at 9. 

Effective May 15, 2005, Linda Guier was laterally transferred from the Counterespionage 
Division to the Client Security Services Division. Ex. 19 at 1 . 

Effective May 15, 2005, Susan Powers was laterally transferred from the Counterespionage 
Division to the Emergency Management Division. Ex. 19 at 6. 

On June 6, 2005, OHRM issued a certificate to the Agency for selection of a Security Specialist, 
ZA-0080-IV (vice Silver). Ex. 21 at 4. 

On June 10, 2005, the detail for Security Specialist Caria Fisher was extended not to exceed 120 
days. Complainant was the requesting official and Mr. Bell was the authorizing official. Ex. 22 
at 3. 



On June 21, 2005, Security Specialist Janice King was transferred from the Client Security 
Services Division (Census) to the Counterespionage Division. Complainant was the requesting 
official and Mr. Bell was the authorizing official. Ex. 22 at 13. 
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On June 25, 2005, Michael Bodin transferred to another Agency (Department of Energy). Ex. 22 
at 19. 

On June 27, 2005, OHRM issued Complainant a corrected certificate for the position of Security 
Specialist, ZA-0080-III (vice Herbert). Ex. 21 at 8. 

Mr. Yamamoto states that in early June, Complainant acknowledged to him that there were 
major problems in her division, although she did not admit any were her fault, and that she had 
no solutions. He avers he told Complainant that he "was losing" and not that he had lost 
confidence in her as she alleges. He asked Complainant to schedule weekly meetings with him 
so he could assist her in solving her division's problems, and she agreed to do so. He said that 
they met on June 6 and 13, but she did not schedule meetings with him during the weeks of 
June 20, 27 or July 5, 2005. 

In June 2005, Mr. Yamamoto requested guidance from the Office of Human Resources 
Management (OHRM) regarding detailing Complainant to another position. In a memo dated 
June 17, 2005, Willie "Jay" Jamison, Human Resource Specialist, advised Mr. Yamamoto that 
Complainant was subject to completion of a one-year probationary period since she was a new 
supervisor. He advised that "during ^probationary .period, second level supervisors/managers 
should provide guidance and training on supervisory skills and techniques and monitor and 
document performance. Mr. Jamison asked that Mr. Yamamoto "hold off' on informing 
Complainant she was being detailed until they had the opportunity for further discussion. Ex. 7 
at 25. 



On or about July 11, 2005, Complainant was derailed to the position of Special Projects Officer. 
Ex. 29. 



On or about July 11, 2005 Thomas de Seve was detailed to the position of Supervisory Security 
Specialist, ZA-0080-V, for a period not to exceed 120 days. Ex. 20. 
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On August 30, 2005, Complainant tendered her resignation to be effective September 17, 2005. 
Ex. 1 at 9 and 14. Complainant then sent an email on September 7, 2005, making her resignation 
effective on September 8, 2005. 
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IV. LEGAL ANALYSIS 

a. Applicable Law 

This is a mixed case complaint. The EEOC's regulations define a "mixed case" complaint as one 
in which the alleged discriminatory act is related to or stems from an action that is appealable to 
the Merit Systems Protection Board (MSPB or Board). See 29 C.F.R. § 1614.302(a)(1). 

Complainant brings this complaint under Title VII of the Civil Rights Act of 1964, as amended, 
Section 701 et seq., Title 42, United States Code (U.S.C.) 2000e et seq., ("Tide VII"). A review 
of the statute itself, from which the Commission regulations are promulgated, reveals that section 
2000e-3(a) of Title VII prohibits retaliation against a worker for engaging in protecting activity. 5 
The Commission has interpreted the statutory retaliation clauses "to prohibit any adverse 
treatment that is based on a retaliatory motive and is reasonably likely to deter [complainant] or 
others from engaging in protected activity," including threats and harassment in or out of the 
workplace. See EEOC Compliance Manual, Section 8 (Retaliation) at 8-13 - 8-15 (May 20, 
1998); see also Quickv. Department of Air Force, EEOC Appeal No. 01A00116(August 13 
2002). 

Generally, the adjudication of a complaint of discrimination alleging disparate treatment under 
Title VII and the ADEA follows a three-step evidentiary analysis. First, the burden is on the 
complainant to establish aprima facie case of discrimination by a preponderance of the 
evidence. See McDonnell Douglas Corporation v. Green, 41 1 U.S. 792, 5 FEP Cases 965 
(1973); Board of Trustees ofKeene State College v. Sweeney, 439 U.S. 24, 18 FEP Cases 520 
(1978); Furnco Construction Corporation v. Waters, 438 U.S. 567, 17 FEP Cases 1062 (1978). 
This means that the complainant must present a body of evidence such that, were it not rebutted, 
the trier of fact could conclude that unlawful discrimination did occur. See Teamsters v. U.S., 






10 
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431 U.S. 324, 14 FEP Cases 1514(1977). A complainant raises an inference of discrimination 
by showing that the reasons most commonly given by management to justify a particular 
employment decision or action do not apply in the complainant's case. 

Second, if the complainant meets the burden of presenting zprima facie case, then management 
has a burden of production to articulate some legitimate, nondiscriminatory reason for its actions. 
See Texas Department of Community Affairs v. Burdine, 450 U.S. 248, 25 FEP Cases 113 
(198 1). The evidence presented by management need not establish management's actual 
motivation, but must be sufficient to raise a genuine issue of material fact as to whether 
management discriminated against the complainant. If management meets this burden of 
production, the presumption of discrimination raised by the prima facie case is rebutted and 
drops from the case altogether. See Burdine, 25 FEP Cases 1 1 6. 

Third, in order to prevail, the complainant must show by a preponderance of the evidence that 
management's stated reason is a pretext for discrimination. See Price Waterhouse v. Hopkins 
490 U.S. 228, 49 FEP Cases 954 (1989); Burdine, 25 FEP Cases 1 16; McDonnell Douglas, ' 
supra. The complainant may show pretext by evidence that a discriminatory reason more likely 
than not motivated management, that management's articulated reasons are unworthy of belief, 
. that management has a policy or practice disfavoring the complainant's protected class, that 
management has discriminated against the complainant in the past, or that management has 
traditionally reacted improperly to legitimate civil rights activities. See McDonnell Douglas, 
supra. 

The ultimate burden of showing that management intentionally discriminated against the 
complainant remains at all times with the complainant. See U.S. Postal Service Board of 
Governors v. Aikens, 460 U.S. 71 1, 31 FEP Cases 609 (1983); Burdine, 25 FEP Cases 1 16. A 
finding of pretext, i.e., a finding of sufficient evidence to disbelieve management's stated reason 
for its decision does not necessarily compel a finding of discrimination. See St. Mary's Honor 
Center v. Hicks, 509 U.S. 502, 511 (1993). Proof of pretext is simply one form of circumstantial 
evidence that is probative of intentional discrimination, and such proof may be quite persuasive. 
Thus, a complainant's prima facie case, when combined with sufficient evidence to find that 
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management's asserted justification is false, may permit a finding of discrimination. See Reeves 
v. Sanderson Plumbing Products, Inc., 120 S. Ct. 2097, 82 FEP Cases 1748 (2000). This is not 
to say that such a showing will always be adequate to find discrimination. As the Supreme Court 
noted in Reeves, there will certainly be instances where, despite such a showing, the record 
conclusively reveals some other nondiscriminatory reason for management's decision, or if the 
complainant presented only a weak issue of fact as to whether the employer's reason was untrue 
and there was abundant and uncontroverted independent evidence that no discrimination 
occurred. Thus, for example, if the circumstances show that management gave a false 
explanation to conceal something other than discrimination, the inference of discrimination will 
be weak or nonexistent. See Reeves, supra (citing Fisher v. Vassar College, 114 F .3d 1332, 
1338(2 nd Cir. 1997). Whether a finding of discrimination is appropriate in a particular case will 
depend on a number of factors, including the strength of the complaWs/™/^ case, the 
probative value of the proof that management's explanation is false, and the strength of other 
evidence that discrimination did not occur. See Reeves, supra. 

m cases involving harassment, the Courts and EEOC have somewhat modified the McDonnell 
Douglas analytical approach in order to achieve «a sensible, orderly way to evaluate the 
evidence." For harassment to be considered discriminatory, it must be severe or pervasive. See 
Harris v. ForHift Systems, Inc., 510 U.S. 17, 63 FEP Cases 225 (1993). Actual psychological or 
emotional injury is not required. See Harris, p. 228. However, unless the conduct is very severe 
or persistent, a single incident or group of isolated incidents will not be regarded as 
discriminatory harassment. Seee.g. Scott v. Sears Roebuck and Co., 798F.2d210,41 FEP 
Cases 805 (7th Cir. 1986); Hansen v. Rice, EEOC Appeal No. 01920621 (September 10, 1992). 
"Harassment, as the term is used in Title VII cases, refers to more than being subjected to stress." 
See Lin v. U.S. Postal Service, EEOC Appeal No. 01932880 (December 23, 1993). 

The following factors are pertinent to determining whether a work environment is hostile, 
intimidating, or abusive: (1) whether the conduct in question is verbal or physical, or both; 
(2) whether the conduct was repeated, and, if so, how frequently; (3) whether the conduct was 
hostile or patently offensive; (4) whether the alleged harasser was a supervisor or a coworker; 
(5) whether more than one person joined in the harassment; and (6) whether the harassment 



was 
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directed at more than one individual. See King v. Mien, 21 F.3d 1572, 64 FEP Cases 754 (Fed. 
Cir. 1994); Crane, EEOC Appeal No. 01924585 (April 22, 1993). Evidence of the general 
working-atmosphere involving employees other than the complainant is also relevant to the issue 
of whether a hostile work environment exists. See Vinson v. Taylor, 753 F.2d 141, 36 FEP Cases 
1423 (D.C. Cir. 1985), affirmed in relevant part and reversed in part, sub nom Meritor Federal 
Savings Bankv. Vinson, All U.S. 57, 40 FEP Cases 1822 (1986); Delgado v. Lehman, 665 F. 
Supp. 460 (E.D. Va. 1987). 

The conduct in question should be evaluated from the standpoint of a reasonable person, taking 
into account the particular context in which it occurred. See Highlander v. K.F.C. National 
Management Co., 805 F.2d 804, 42 FEP Cases 654 (6th Cir. 1986). Conduct that is not severe or 
pervasive enough to create an objectively hostile or abusive environment - an environment that 
a reasonable person would find hostile or abusive - is beyond Title VII's purview. See Harris, 
p. 228. Furthermore, if the complainant does not subjectively perceive the environment to be 
abusive, the conduct has not actually altered the conditions of employment, and there is no Title 
VII violation. See Harris, pp. 227, 228. 

Last, the analytical framework in McDonnell Douglas "was never intended to be rigid, 
mechanized, or ritualistic. Rather, it is merely a sensible, orderly way to evaluate the evidence i 
light of common experience as it bears on the critical question of discriniination." See Furnco, 
17 FEP Cases at 1066. Thus, whether or not a complainant has established zprima facie case,' 
where management has provided a legitimate, nondiscriminatory explanation for its action, the 
factual inquiry must proceed to a decision on the ultimate factual issue in the case, i.e., whether 
management's actions were discriminatory within the meaning of Title VII. See Athens, supra. 

b. Prima Facie Case 

The factual circumstances of the case and the bases of discrimination alleged determine the 
elements of a prima facie case of discrimination. See McDonnell Douglas, 5 FEP Cases 969 
n.13. Here, Complainant has alleged that she resigned from her position due to race and sex- 
based and harassment. 



in 
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Sex and Race-has M Disparate Treatment 

In order to establish z prima facie case of race and sex-based disparate treatment, a complainant 
must generally show: (1 ) membership in a protected class; (2) an employment situation 
comparable to that of other employees not of the same protected class; and (3) treatment that is 
different than that experienced by those other employees with respect to the terms, conditions, or 
benefits of employment, or, in the alternative, that there is some other evidence raising an 
inference of prohibited discrimination. See McDonald v. Santa Fe Trail Transportation 
Company, 427 U.S. 273, 12 FEP Cases 1577 (1976); Braganza v. U.S. Postal Service EEOC 
Appeal No. 01 A20583 (June 20, 2002) (citing Orr v. Tennessee Valley Authority, EEOC Request 
No. 05930311 (March 11, 1994); Scottv. Department of Defense, EEOC AppealNo. 01902727 
(September 24, 1990). 

Employees are in comparable employment situations when it is reasonable to believe that they 
would receive the same treatment in the context of aparticular employment decision. See 
Lindemann & Grossman, Employment Discrimination T aw, 3* Ed., Chapter 2, pp. 30-33 (1996) 
In order for comparative employees to be considered similarly situated, all relevant aspects of the 
complainant's situation must be nearly identical to those of the comparative employees. See 
O'Neal v. U.S. Postal Service, EEOC Request No. 05910490 (July 23, 1991); Powell v U.S. 
P^/5 e rv/c e ,EEOCA PP ealNo.01911979(November25,1991). Thus, in order to be 
similarly situated, the comparative employees must have dealt with the same supervisor and have 
been subject to the same standards. See Mitchell v. Toledo Hospital, 964 F.2d 577, 59 FEP 
Cases 76 (6 th Cir. 1992). The burden rests at all times with Complainant to produce facts 
establishing such similarly situated individuals. See McDonnell Douglas, 41 1 U.S. at 804. 

Even in cases where there are no similarly situated employees, a complainant may be able to 
establish aprima facie case by showing: (1) membership in a protected class; (2) the 
of an adverse employment action; and (3) some evidence of a causal relationship between 
membership in the protected class and the adverse action. See Ward v. U.S. Postal Service 



occurrence 
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EEOC Request No. 05920219 (June 1 1, 1992), citing Potter,. Good.Hl Industries of Cleveland 
518 F.2d 864, FEP Cases (6th Cir. 1975) and Lefiwich v. United States Steel Corporation, 470 F 
Supp. 758 (W.D. Pa. 1979). 

Complainant's prima facie case fails because she cannot meet prongs two and three of the 
McDonnell Douglas test required to establish .prima facie case under Tide VII. Although 
Complainant generally asserts that she was treated differently than her White, male counterparts 
she has not identified any specific White, male who was not meeting the legitimate expectations' 
of the position and was treated more favorably under similar circumstances. Mr Yamamoto 
maintains that the other Assistant Directors did not have similar problems and complaints against 
them and "certainly not in terms of quantity and severity" as Complainant had. Ex 7 at 23 
Moreover, Complainant has failed to provide any evidence from which an inference of sex or 
rac* discrimination can be drawn. Complainant thus fails to satisfy prongs two and three of the 
McDonnell Douglas test required to establish * prima facie case under Title VII. See Millhouse 
v. U.S. Postal Service, EEOC Appeal No. 01973269 (July 1, 1999). 

Sex and Race-based Har^ m ent/TTnstilg Wo rk Environment 

In order to establish .prima facie case of hostile work environment, Complainant must show 
(1) she belongs to a statutorily protected class; (2) she was subjected to unwelcome conduct 
related to her protected class; (3) the harassment complained of was based on her statutorily 
protected elates); (4) the harassment affected a term or condition of employment and/or had the 
purpose or effect of unreasonably interfering with her work performance and/or creating 
intimidating, hostile, or offensive work environment; and (5) there is a basis for imputing 
liability to the employer. See Lee v. Department oftheArmy, EEOC Appeal No 01A13242 
(January 2, 2003); Betoni v. US. Postal Service, EEOC Appeal No. 01A14690 (October 24 
2002). The conduct in question is evaluated from the standpoint of a reasonable person, taking 
into account the particular context in which it occurred. See Jfcflte* Department of the Air 
Force, EEOC Appeal No. 01993920 (December 20, 2001). 



15 



Case1:06-cv-00517-AK Document 12-7 Filed 11/22/2006 Page 47 of 85 

05-51-00166 

TTie Supreme Court has held that a workplace is "hostile" when it is "permeated with 
discriminatory intimidation, ridicule, and insult that is sufficiently severe or pervasive to alter the 
conditions of the victim's employment and create an abusive working environment." See Oncale 
v. Sundowner Offshore Services, 523 U.S. 75, 81 (1993) (emphasis added). To determine 
whether a work environment is "hostile," the trier of fact should consider: "(1) the frequency of 
the discriminatory conduct; (2) the severity of the conduct; (3) whether the conduct is physically 
threatening or merely offensive; and (4) whether the conduct unreasonably interferes with the 
employee's performance." See Faragher v. City of Boca Raton, 524 U.S. 775, 787-88 (1998). 
As the Supreme Court emphasized, the standards forjudging hostility are sufficiently demanding 
to ensure that anti-harassment laws do not become a "general civility code." See Oncale, 523 
U.S. at 788. Poignantly, these standards are intended to "filter out complaints attacking the 
ordinary tribulations of the workplace, such as the sporadic use of abusive language, gender- 
related jokes, and occasional teasing." Id Isolated comments do not rise to the level of conduct 
which is so severe and pervasive as to alter the conditions of employment and create a hostile 
work environment. See Tuckv. Department of Treasury, EEOC Appeal No. 01986481 
(August 27, 2001); Yoke v. Department of the Navy, EEOC Appeal No. 01951 770 (January 5, 
1998) (stating "there must be a steady barrage of opprobrious comments and not casual comment 
or accidental or sporadic conversation "). 

Finally, to sustain a hostile work environment claim, Complainant must produce evidence that 
she was discriminated against because of her protected classes. See Bryant v. Brownlee, 265 F. 
Supp. 2d 52, 63 (D.D.C. 2003) (holding many bosses are harsh, unjust and rude ... it is therefore 
important in hostile work environment cases to exclude from consideration personnel decisions 
that lack of linkage or correlation to the claimed ground of discrimination). 

Complainant states that management only backed her for the first 30-45 days of her employment. 
She said that a pending selection action was suspended so she could take the action once she was 
hired. She says she did not want to select Alarie Shyloon 6 who was recommended by 
Susan Powers, then one of Complainant's two subordinate supervisors, because she did not 
believe Ms. Shyloon was best qualified. She indicates, at her request, no action was taken to fill 



The certificate reflects the candidate's name as Manunata Shyllon. Ex. 21 at 3. 
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the position at that time. She says prior to her first selection action, she elected to convene a 
panel to participate in interviews, even though guidance she obtained from HR indicated a panel 
was not required. The three panel members she designated did not participate in the interviews 
and she went forward with her selection without their input. She believes Mr. Yamamoto 
upset with her, explaining her action was not consistent with his policy requiring the use of 
panels, and says he queried her as to the specific action she had taken in making the selection 
Because of her completion of a two-week leadership and management course (Ex 34) during the 
initial year of her GS-14 supervisory/probationary period at Department of Homeland Security 
she believes she was folly capable of properly making selections. She indicates, however, 
Mr. Yamamoto took away her authority to make selections in June. Ex 21. 

Complainant provides specific information on the selections she made for two positions 
Documentation provided by HR reflects the certificate for the first, a Security Specialist 
2A-0080-04 (vice Kerrick), was issued to her on April 8, 2005. The certificate for the second a 
Security Specialist, ZA-0080-03 position (vice Herbert), was issued to her on June 27 2005 ' 
Ex21. CompIainantstatessheselectedBlackfemalesforbothpositions. She says, although she 
consuiered Mary Isley least qualified for promotion to a GS-13 position, Messrs. Yamamoto or 
Bell selected Ms. Isley from a certificate issued to her on June 6, 2005. Ex 21 She believes 
Mr. Yamamoto also canceled a GS-13 Personnel Security Specialist position (vice Bodin) and 
opened a GS-13 Information Security Specialist position, specifically to promote Ms. Shyloon 
Mr- Bodin transferred to another agency on June 25, 2005 (Ex 22), and there is no 
documentation showing a certificate for selection to his vacant position was issued to 
Complainant prior to her detail on July 1 1, 2005. 



: aware 



Complainant states her two subordinate supervisors, Linda Outer and Ms. Powers were 
Mr. Yamamoto had settled EEO eomplaints by moving employees who were White males a^d 
concludes drey would be moved if they complained about her. She said they filed complain* 
wtth me Inspector Genera, (,G) and sen, letters to the S^utfary „f Commerce. She indicates tha, 
Mr. Bell repeatedly , old them ,o give their new supervisor a chance and find a way to work with 
her. She says when she spoke with Mr. Yamamoto, he told her he believed there was some truth 
to then- complaints based on the number of complaints they filed. She indicates, while she and 
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Mr. Bell did not agree with his decision, Mr. Yamamoto reassigned both Ms. Powers and 
Ms. Guier to non-supervisory positions in other divisions, where they were to develop programs 
identified by the IG. She says Ms. Powers physically moved out of the division in late June or 
early July, but Ms. Guier was never relocated. She believes while in her division, both 
undermined her authority in an attempt to "get rid of her. She says two subordinate employees, 
Ms. Shyloon and Geneva Alston also complained about her. 

Complainant states she met with representatives of other agencies concerning Commerce's 
Declassification Program and learned nothing had been done in two years to meet a Presidential 
mandate to declassify documents that were over 25 years old by December 31, 2006 She 
concludes no one in OSY understood what needed to be done. She says, within two months of 
her assignment, Mr. Yamamoto told her people believed" she was "making them look bad," and 
that she needed to "make allies, not enemies." 

She states Mr. de Seve who was Assistant Director for Client Security Services Division tailed to 
repnmand his subordinate, Carroll Ward for "giving her orders and making judgment calls - She 
says Mr. Ward had advised her in an e-mail, dated May 31, 2005, that he needed a determination 
from her as soon as possible and that "it should not take more than 3-4 working days" for her to 
make it. She indicates that Mr. Bell told her he did not consider such action an attack or 
accusation that she had done something wrong. She further indicates that, while Mr Ward and 
Richard Duncan refused to cooperate with her efforts, she did receive cooperation from Harold 
Washmgton and Dane Woodard. She relates that Mr. Yamamoto and Mr. Bell met with her on 
June 1 and told herthat, based on the number of complaints they were receiving, she had to face 
up to the fact that people were not cooperating with her because she was doing something wrong 
She contends she was doomed to fail, since Mr. Yamamoto and Mr. Bell did not support her her 
subordinate supervisors were not qualified for their positions, and her division employees had 
received no formal training and did not know what they were doing. 

She contends Mr. Yamamoto deferred to Messrs. Page and de Seve, both former supervisors of 
the Counterespionage Division, after they spoke with him about the actions she was taking and 
that he ignored what she said even when she offered documentation to support it. She makes 
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specific reference to the detail of Caria Fisher (Ex 22), which she proposed on the advice of 
OHRM and the Office of General Counsel. She states Mr. Page, as Acting Assistant Director of 
the Counterespionage Division, had failed to take this action and that Mr. Yamamoto still 
appeared reluctant to do so. She adds that Mr. Yamamoto also sided with employees who . 
to him complaining about the way she told them to do their jobs. 



came 



She believes Mr. de Seve was defensive of Ms. Powers because of their personal relationship and 
would discuss action Complainant took affecting her with Mr. Yamamoto. She indicates that, 
starting in June, Mr. Yamamoto required her to meet with him on a weekly basis to explain what 
she was doing and how she was doing it, so he would not be surprised at hearing about it from 
Mr. de Seve. Since information was exchanged during senior staff meetings, she found the 
weekly meetings with Mr. Yamamoto to be burdensome and humiliating. She states she did 
meet with Mr. Yamamoto twice, on June 6 and 13, 2005, that a third meeting was precluded by 
training she attended, and that no further meetings occurred subsequent to her detail. 

She recalls that after she brought up a problem at a senior staffmeeting concerning a discussion 
she had with the Office of Personnel Management (OPM) about OSY's failure to upload data to 
a database for over a year, Mr. Yamamoto became "mad" at her because he previously told her 
that she "didn't need to open a can of worms" and "expose [their] weaknesses." 

She says, although she was notified by Mike Carroll, Director for Administration, Bureau of 
Industry and Security (BIS) and Doris Brown, Director of Human Resources, International Trade 
Admmistration (ITA) that they had each sent letters to Mr. Yamamoto in June 2005 recognizing 
her work, Mr. Yamamoto failed to acknowledge receiving them. 

Complainant further states she did not receive performance standards until May 17, 2005 Ex 18 
She indicates that, when Mr. Bell counseled her on July 1 1, 2005, he held her responsible for 
loss of key individuals; individuals actively seeking other employment; low morale; failure to 
meet, as directed, with the Director in a weekly basis; poor communication, which he described 
as "rude, harsh and dictatorial"; complaints from field offices; and making changes to policy 
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without proper approval. She says he also stated he and the Director had lost of confidence in 
her and that she had attributed her deficiencies to others instead of taking responsibility for them 
herself. 

Complainant said Mr. Bell told her to vacate her office so Mr. de Seve, who was designated 
Acting Assistant Director of the Counterespionage Division, could "sit in there." This 
notwithstanding, she believes Ms. Guier actually ran the division from July 12, and that neither 
Ms. Guier nor Mr. de Seve ever occupied her office. She states that shortly afier she resigned, 
Mr. de Seve assigned her duties to Mr. Woodard, who moved from his office in Gaithersburg to 
occupy her office. She describes the space she was assigned as a "little hole-in-the-wall," a 
"cubbyhole hidden in the back" of the Anti-Terrorism Division "across the hall from the 
Counterespionage Division" and she maintains GS-14's occupied larger and nicer office space. 
She indicates that she was aware that plans were made, as she was leaving, to convert the space 
to a "full size office" for an incoming GS-15. 

Complainant testifies that, although the Declassification Program was assigned to Ms. Shyloon, a 
GS-12, who worked under the direct supervision of Ms. Powers, a GS-14, she was now expected 
to accomplish what they had not. She says Mr. Bell wanted her to meet with him and Mr. 
Yamamoto weekly to discuss how the action plan she was to prepare was developing and if they 
would meet the program's December 2006 deadline. She states Mr. Yamamoto had promised the 
Director of the Information Security Oversight Office that he would develop the Declassification 
Program and an action plan for meeting the 2006 deadline. She indicates, based on this, the 
Director had agreed not to report, in a letter to the President, that '"Commerce was at significant 
risk of failing" for a second year and that what was actually reported was that "there was not 
enough information to make a determination if Commerce will make the deadline." She 
concludes this was based on a determination that Commerce did not have the correct format or 
confidence that anyone in Commerce had the competence needed to accomplish the project. She 
says she was on sick leave for surgery and mental health days but Mr. Bell sent her e-mail's 
every day asking for the status of the action plan, directing her to have it completed when she 
returned to work. 
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She says, based on her physician's recommendation, she requested reasonable accommodation 
for stress on August 17, 2005, asking, specifically, to be moved to another Bureau. (Ex 28) She 
indicates that Mr. Bell replied, "you are not under any stress, we just moved you from stress" and 
explained that he had no one else who would could accomplish the Declassification Program if 
she were moved. While Complainant acknowledges there was no one else in her division who 
could have done it, she maintains Ms. Shyloon "should have been made to perform the duties she 
was assigned." Complainant believes Mr. Yamamoto and Mr. Bell wanted her to resign because 
she "made things come to light that hadn't been done for years" by her "white male predecessors 
and white female subordinates." 

Messrs. Yamamoto and Bell deny Complainant's mid-cycle review, detail, and relocation to 
other office space were effected in reprisal for protected EEO activity. They also deny such 
actions were an attempt to humiliate Complainant or force her to resign. Ex. 7 and 8. 
Mr. Yamamoto states the mid-term review by Mr. Bell reflected previous discussions with 
Complainant and that an email from Mr. Jamison in OHRM, dated June 17, 2005 (Ex 7), 
indicates management action to effect Complainant's detail to another position predates her EEO 
activity. (Ex 2) 

Mr. Yamamoto states Complainant had "demonstrated poor leadership, lack of technical 
competence, and a tendency to mischaracterize issues." When attempts to assist her proved 
unsuccessful, Complainant was detailed to other work, equivalent to the GS-15 level, as Special 
Projects Officer. The detail was intended to afford her an opportunity to succeed in another 
assignment within OSY. He says she was relocated so the Acting Assistant Director of the 
Counterespionage Division could have access to files kept in a safe in that office and so division 
employees could have access to their supervisor. He considers none of the actions taken by 
management humiliating and adds Complainant gave no indication she perceived any action as 
such at the time. Neither does Mr. Yamamoto believe any of the actions taken should have 
precipitated or warranted her resignation. He explains the actions taken were due to a loss of 
confidence in her ability to success&lly manage her division, not reprisal for protected EEO 
activity. 
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He states Ms. Shyloon continued to perform the day-to-day duties of the Declassification Project 
and Complainant was responsible for overseeing and executing the project, to include 
coordination and implementation; engaging other senior officials; and developing an action plan. 

He explains that on Ms. Powers' reassignment to the Emergency Management Division, she 
moved to the Emergency Operations Center where she occupied a temporary workstation until 
an open cubicle became available. Ms. Guier was reassigned to the Client Services Division, 
managed by Mr. de Seve [who was later assigned duties as Acting Assistant Director of the 
Counterespionage Division in addition to those of his own position]. Mr. Bell explains that 
Ms. Guier was not relocated because space, equivalent to her grade, was not available. 
Mr. Yamamoto states the area to which Complainant was assigned was previously occupied by a 
GS-14 and was similar to Complainant's office. He says the Assistant Director for the Anti- 
Terrorism Division occupied it after Complainant left and plans to enlarge it had been made 
while she occupied the office. (Ex 7) 

He states morale and productivity in the Counterespionage Division dramatically improved with 
Mr. de Seve's assignment as Acting Assistant Director of the division. Although Mr. de Seve 
used his own office as his principal location, it was some distance from the Counterespionage 
Division and he did make use of Complainant's office as needed. He says Mr. Woodard, 
currently Acting Assistant Director of the Counterespionage Division, now occupies 
Complainant's former office. 

Mr. Yamamoto states Complainant advised Mr. Bell she was suffering from stress, but provided 
no details. He did not consider her stress condition a disability. 

Addressing the mid-cycle review (Ex 7) he issued Complainant, Mr. Bell states members of 
Complainant's staff were leaving and based on actions she had taken, her employees were filing 
EEO and IG complaints. He says employees told him they were miserable, that Complainant 
would not allow them to do their jobs and provided them no guidance, and that communication 
with her was virtually nonexistent. He indicates they described her as rude, harsh and dictatorial. 
Several wanted to leave and so many people did leave that a temporary employee was assigned 
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never 



to her from the Suitland office. He says, after two days, the employee stated she had i 
worked in so demeaning an environment and that she wanted to return to her office in Suitland. 
He believes clients were not receiving the level of service expected. He states the senior person 
in their Silver Spring office told his supervisor that Complainant would not communicate with 
his office, gave him incorrect information, or provided him information that was not supported 
by documentation. He says Complainant had failed to follow guidance in the OS Y Security 
Manual and had a contractor escorted out of the building without review and approval by 
Mr. Yamamoto. Mr. Bell states, in his meetings with Complainant and Mr. Yamamoto, 
Complainant would not acknowledge problems in her division even though he and 
Mr. Yamamoto were dealing with problems there almost every day. 

Mr. Bell says, following her reassignment as Special Projects Officer, Complainant was initially 
assigned the Declassification Project, which required review by 14 Bureaus of thousands of 
documents and was to be completed by December 2006 under a Presidential Directive. He says, 
since 50% of the primary personnel involved in the project were at the GS-15 or SES level, 
Ms. Shybon, as a GS-12, was not commanding their attention and the project was not going 
well. He hoped for better cooperation with Complainant's involvement. He testifies 
Complainant was to develop an Action Plan for the project but after several months, never 
managed to do so. He had planned to assign Complainant the Decennial Project next and she 
would have assisted a GS-15 and performed GS-14/GS-15 level work. He states, after 
Complainant left, the Declassification Project was assigned to the Acting Assistant Director of 
the Counterespionage Division and is explicitly listed in his FY06 performance plan. Mr. Bell 
states he has been more involved with it himself, and Ms. Shyloon, now a GS-13, continues her 
duties with the project. 

Mr. Bell denies Complainant's assertion that he sent her e-mail's every day she was on leave 
Based on a review of his records, he finds he sent her four e-mail's, one of which merely wished 
her a speedy recovery, during the 13 days she was absent in July and three e-mail's during the 
15 days she was absent in August. He adds that the last of these was a reply to an e-mail she had 
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sent him that same day. (Ex 27) He indicates he expected her to tell him when she planned to 
return to work and how soon she would complete the action plan that had been [assigned to her 
on July 18. Ex 23. 

Mr. Bell says counseling was kept private, since only he and Mr. Yamamoto met with 
Complainant, but she did mention to him once that she felt humiliated. He says he made clear to 
Complainant and her subordinates that the "reassignment" was a lateral reassignment and he 
believes anyone would have understood that the Acting Assistant Director of the 
Counterespionage Division should have access to her office. 

Mr. Bell says, although Complainant was absent for several days through July and August, she 
failed to schedule meetings with Mr. Yamamoto when she was at work. He is aware 
Complainant took leave for surgery, but he does not know the reason for her surgery. He admits 
she requested accommodation for stress in August, but provided him only a prescription note 
with some scribbling on it that was almost illegible. Ex 28. He states HR was reviewing her 
request when she resigned. He reiterates that while he was aware Complainant had no previous 
supervisory experience, she was selected because she had responded well to the interview 
questions. He asserts that, when major problems developed, she was offered assistance and 
eventually assigned other duties in which, it was hoped, she would succeed. Like 
Mr. Yamamoto, he states he was surprised by Complainant's resignation. 

We find that under a theory of hostile work environment, Complainant fails to establish a prima 
facie case of harassment since there is no absolutely no evidence that the Agency's actions were 
based on either her race or sex. SeeHarrisv. ForWft Systems, Inc., 510 U.S. 17; EEOC Notice 
No. 915.002 (March 8, 1994), Enforcement Gui dance on Harris v. Forklift Systems, Inc at 3, 6. 
Rather, the evidence clearly establishes that Complainant was simply not meeting management's 
expectations. Taken as a whole, we find that Complainant has not shown that the actions alleged 
were sufficiently severe or pervasive as to constitute hostile work environment harassment 
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Retaliation 



EEOC regulation 29 C.F.R. § 1614.101(b) provides in pertinent part that no person shall be 
subject to retaliation for opposing any practice made unlawful by Title VII, the Age 
Discrimination in Employment Act, the Rehabilitation Act, the Equal Pay Act. 

In the instant case, Complainant has not offered any direct evidence of retaliation beyond her 
own subjective belief that actions taken by the Agency were in retaliation for her participation in 
prior EEO activity. When a complainant lacks direct evidence on a claim of retaliation, the 
burden-shifting analysis articulated in McDonnell Douglas and its progeny is applied. See 
Jordan v. Department of Education, EEOC Appeal No. 01A44365 (October 18, 2004). 

Specifically, in a reprisal claim, Complainant must establish zprima facie case by showing that: 
(1) she engaged in a protected activity; (2) the Agency was aware of the protected activity; 
(3) she was subsequently subjected to adverse treatment by the Agency; and (4) a nexus exists 
between the protected activity and the adverse action. See Burbey v. Department of Homeland 
Security, EEOC Appeal No. 01 A43103 (Sept. 14, 2004). The EEOC has stated that regarding a 
claim of retaliatory harassment, the harassment must be sufficiently severe pr pervasive that it 
rises to the level "reasonably likely to deter protected activity" by an individual. See EEOC 
Compliance Manual, § 8, 8-15 (1998). 

If Complainant establishes a prima facie case of retaliation, the burden shifts to the Agency to 
communicate a legitimate, non-discriminatory reason for the challenged action; Complainant 
must then establish by a preponderance of the evidence that the reason proffered by the Agency 
was not its true reason, but acted merely as a pretext for retaliation. See Grayson v. Department 
of the Interior, EEOC Appeal No. 01 A42321 (October 20, 2004) (citing Hochstadt v. Worcester 
Found for Experimental Biology, 425 F. Supp. 3 1 8, 324 (D. Mass), aff'd, 545 F.2d 22 (1 st Cir. 
1976)) (extending application of the disparate treatment framework described in McDonnell 
Douglas to cases of retaliation). 
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In the case at hand, Complainant fails to fulfill prong four in the four-prong prima facie test 
enumerated above as she cannot demonstrate a nexus between her protected activity and her 
detail and voluntary resignation. There is no evidence that the responding management officials 
ever made any direct statement regarding the EEC claim. Furthermore, the decision to reassign 
or detail was based on documented deficiencies in her work performance and was in the works 
well before Complainant contacted the Agency EEO Office. 

OHRM Specialist Jamison states Mr. Yamamoto and Mr. Bell initially supported Complainant, 
but after several months they became concerned with how she was managing her division. He 
says both advised him that morale was low, employees were looking for other positions, and that 
an anonymous complaint about her had been made to the Commerce Secretary and the IG. He 
says they did not expressed similar concerns about other Assistant Directors. He indicates that 
both spoke with him in early June about detailing Complainant to Special Project Officer duties 
for a period of time. He believes they considered this to be in the best interest of the 
organization since Complainant was not performing effectively as an Assistant Director. He 
believes management intended to assess Complainant's performance during the detail and then 
make a decision concerning her future placement. 

Mr. Jamison states he did not discuss Complainant's reassignment to a position outside OSY 
with Mr. Bell since Mr. Bell had no authority to make such an assignment. He says Complainant 
contacted him to request a reassignment outside OSY because she was "dissatisfied," but he 
explained that management could not direct her reassignment for this reason and that her only 
recourse was to apply for another position. 

Additionally, nowhere in her EEO complaint or her signed declaration does Complainant 
identify any other incidents which occurred during this time period where she was retaliated 
against for engaging in protected activity. Complainant offers nothing to substantiate her claims, 
and indeed cannot offer anything more than her subjective belief that management's actions were 
of a retaliatory nature, nor can she prove that these actions originated due to her race, sex or 
participation in EEO activity. Thus, hex prima facie case of retaliation fails. 
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Constructive Discharge 

The test for ^voluntariness of a resignation action requires that a complainant show that: (1) she 
involuntarily accepted the terms of the agency; (2) the circumstances permitted no other 
alternative; and (3) the circumstances were the result of the coercive acts of the agency. See 
Henriksen v. Department of Energy, 79 M.S.P.R. 2 13, 216 (1998); West v. U.S. Postal Service, 
44 M.S.P.R 551, 562 (1990). An involuntary resignation is tantamount to a removal action and 
is appealable to the Board. See Camp v. Department of the Army, 63 M.S.P.R. 1, 3 (1994). The 
Board has found that where an employee's working conditions are so intolerable that the 
employee is forced to resign, the employee's resignation is involuntary and constitutes a 
constructive removal; the ultimate question to be determined is whether the employee's working 
conditions were so difficult that a reasonable person in the employee's position would have felt 
compelled to resign. See Bates v. Department of Justice, 70 M.S.RR 659, 662 (1996); Jones v. 
Department of the Navy, 66 M.S.P.R. 421, 423-24 (1995). 

Thus, a complainant who alleges that his/her resignation was involuntary may show "whether the 
totality of the circumstances supported the conclusion that [he] was effectively deprived of free 
choice in the matter." See Heining v. General Services Administration, 68 M.S.P.R. 5 13, 519-20 
(1995). A complainant's claims that his/her resignation was coerced by harassment, including 
prohibited discrimination and reprisal for whistleblowing, are appropriate issues for 
consideration in determining whether the complainant's resignation was involuntary. See 
Collins v. Defense Logistics Agency, 55 M.S.P.R. 1 85, 188-90 (1992), modified on other grounds 
by Ferdon v. U.S. Postal Service, 60 M.S.P.R. 325, 329-30 (1994); see also Markon v 
Department of State, 71, M.S.P.R. 574, 580 (1996). Further, to establish ^voluntariness, it is not 
necessary for the complainant to prove prohibited discrimination under Tide VII of the Civil 
Rights Act of 1 964, 42 U.S.C. § 2000e-l 6 or reprisal under the Whistleblower Protection Act of 
1989 (WPA), 5 U.S.C. § 2302(b)(8). "Rather ... [he] need only showthat 'working conditions 
were so difficult that a reasonable person in the employee's position would have felt compelled 
to resign."' See Hernandez v. U.S. Postal Service, 74 M.S.P.R. 412, 417 (1997) (citing Bates, 70 
M.S.P.R. at 663 (quoting Hurwitz v. Department of the Army, 61 M.S.P.R. at 436, 439 (1994)). 
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It is undisputed in this case that Complainant resigned from her position because she was faced 
with what she perceived to be an unpleasant situation. However, this is far, far short of the kind 
of conduct the Commission, the MSPB and the Courts have found to constitute coercion. 
Contrary to Complainant's assertions, the evidence shows that Complainant had choices other 
than to resign. Primarily, she could have continued working. Although Complainant was 
detailed to another position for 120 days, that alone would not make a decision to resign 
involuntary. As the MSPB has made clear, to prove a constructive discharge an employee has an 
obligation to act reasonably, not assume the worst, and not jump to conclusions too quickly. See 
Burton v. Department of the Army, MSPB Docket No. SF-0752-03 -0203 -1-2 (October 21, 2004), 
citing Miller v. Department of Defense, 85 M.S.P.R. 310, 321 (2000). 

While the evidence suggests some unpleasantries existed in the workplace, even if proven, do not 
individually, in combination, or in totality show that she was subjected to a hostile or 
discriminatory work environment such that a reasonable person in her position would have been 
compelled to resign. The MSPB and the Courts have consistently held that no employee is 
guaranteed a working environment free of stress, and that dissatisfaction with work assignments, 
a feeling of being unfairly criticized, or difficult or unpleasant working conditions are generally ' 
not so intolerable as to compel a reasonable person to resign. See Burton v. Department of the 
Army, MSPB Docket No. SF-0752-03-0203-I-2 (October 21, 2004), citing Miller v. Department 
of Defense, 85 M.S.P.R. 310, 321 (2000). Moreover, Complainant has not proven her 
affirmative defense of race and sex discrimination because she has not alleged facts sufficient to 
make out aprima facie case of discrimination or retaliation on any basis. Rather, most of 
Complainant's arguments in this regard focus on her defense of her work performance and her 
"belief that her subordinates and supervisors had orchestrated a campaign of harassment against 
her. At the very least, Complainant contributed to her own situation by failing to follow 
established Agency policies. Complainant admits that she was aware that the Agency routinely 
convened panels when making selections, yet she disregarded this policy and made selections 
based on her belief that she was sufficiently experienced to do so. Agency employees are 
expected to respect authority and follow the orders and instructions of supervisory officials. See 
Redfern v. Department of Labor, 58 M.S.P.R. 307, 316 (1993). Further, employees do not have 
an unfettered right to disregard supervisory instructions; rather an employee must obey the 
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agency order, even if she believes it to be improper, and protest the propriety of the order later 
See Hogarth v. U.S. Postal Service, 77 M.S.P.R. 1, 7 (1997). Thus, any loss of confidence or 
trust by Agency officials was warranted. 

As to the second criterion, Complainant failed to show that she was presented with no alternative 
other than resignation. When she was served with the notice of reassignment, she could have 
challenged the reassignment rather than submit her resignation. There is no evidence in the 
record showing that Complainant sought advice or assistance as to her rights to challenge the 
reassignment or that the Agency was aware that she believed that she was involuntarily 
submitting her resignation. The fact that Complainant was faced with unpleasant alternatives 
does not obviate her resignation from being voluntary. Moreover, the record does not support 
Complainant's contention that she established that her resignation was caused by harassment and 
coercion. Most of Complainant's arguments in this regard focus on her defense of her work 
performance. 

In sum, we find that Complainant has railed to establish that she was forced to resign from her 
position and that she was the victim of any prohibited discrimination, harassment and/or reprisal 
Although Complainant failed to establish iprima facie case of sex and race-based 
discrimination, retaliation or harassment, we recognize that Complainant's burden to establish a 
prima facie case is not onerous. Thus, we continue our analysis despite the deficiencies in 
Complainant's prima facie evidence. 

c The Agency Response 

In order to meet its burden, the Agency need only show that it based its decision on a legitimate 
consideration and not on an illegitimate one. See Furnco Construction Corp. v. Waters, 438 
U.S. 567, 577 (1 978). The Supreme Court stated in Board of Trustees v. Sweeney, 439 U.S. 24 
25(1978),thatthedefendantneednot"proveabsenccofdi S criminatorymotive:' Rather the ' 
defendant need only "articulate some legitimate, nondiscriminatory reason for its action ■' Id. In 
Texas Department of Community Affairs v. Burdine, the Supreme Court held that the burden on 
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the employer is to "produce admissible evidence which would aUow the trier of fcct rationally to 
conclude that the employment decision had not been motivated by discriminatory animus." See 

Burdine, 450 US. 257 (1981). 

Even if, assuming arguendo, Complainant could make out aprina facie ease of sex and race- 
based dtsenmination, harassment or retaliation, the Agency has articulated legitimate 
nondiscriminatory reasons for its actions. All of the responding nnmagement officiate deny mat 
then acttons were based on Complainant's race, sex and EEO activity or as a means to 
discriminate, retatiato or harass her. Through their testimony and reduction of doeumentotion, 
Messrs. Yamamoto and Bell address and clearly refute every issue raised by Complainant 
Exs. 7 and 8. 

Mr. Yamamoto testifies mat the morale in Complainant's division bad "spiraled downward" and 
her dtvtston became less productive He said that two higher performers, Karrina Herbert and 
Mtchael Bodin, left. He said Mr. Bodin stated mat he .eft because of me way he was being 
treated. He said Ms. Herbert sent him an email after she left in which she told him that she did 
no, wan, to leave but though, it best to do so. He said flat he perceived her email as a veiled 
UKhcation of her dissatisfaction with Complainant's supervision. Mr. Yamamoto said tha, 
another employee who was assigned to Complainant's office to assist with adjudications asked to 
return to her own office because she fcl, the division was dysfunctional and no cential gnidance 
or standard procedures were provided. He said Comphunan. dismissed mis complain, and 
blamed Mr. Bodin for failing to provide her with guidance and direction. Mr. Yamamoto avers 
that several employees came to him and Mr. Bell complaining of unprofessional treatinent by 
Complamant He said the employees reported that Complainant was unfair and dictatorial 
gating employees like a drill sergeant rafter titan professional. Employees reported to him ma, 
Complainant established arbitmry timeliness; made bad decisions; made decisions despite being 
mformed they conflicted wfth established procedures; and men blamed them problems resulted. 

Mr. Yamamoto avers that despite his and Mr. Bell 's efforts, Complainant failed to meet their 
performs expectations. He said tha, both he and Mr. Bel. wanted her to suceeed and provided 
her wtth numerous opportunities and assistance to do so. He said Complainant was detailed to 
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the assignment of Project Officer in hopes she would succeed. Mr. Yamamoto said that he gave 
Complainant his full support and even placed OS Y credibility on the line as he defended her for 
several months until it became clear that her management style and performance of her division 
were not supportable. He said he supported Complainant when she wanted to move three of her 
subordinates, Pettyjohn, Hilton and Alston, and her selection of Wanda Smith for an 
adjudication position. He said that he supported Complainant in dealing with two of her 
subordinate supervisors, Guier and Powers, when she complained about them and indicated she 
needed assistance is dealing with the issue. He said he supported the reassignment of these two 
supervisors with Complainant's "welcome concurrence." Mr. Yamamoto said that when 
Complainant was having difficulty finding senior members for one of her security panels, he 
helped by asking senior members to sit on the panel. He said that when several of her employees 
complained to him about her, he supported her and her actions. 

Mr. Yamamoto further discussed Complainant's selection actions. He said that a selection of 
Alarie Shyllon for an Information Security vacancy was made prior to Complainant's arrival. 
Rather than have the Acting Supervisor make the selection, he supported the recommendation of 
holding off on the formal selection until Complainant arrived in order to give her the opportunity 
to make the formal selection. He said that Complainant disagreed with the selection of 
Ms. Shyllon and he supported her decision. Mr. Yamamoto denies that he prevented 
Complainant from making other selections. He said that she made one selection and the other 
two selections were made after she was detailed. Mr. Yamamoto further recounts that the two 
individuals Complainant asked to serve on the panel did, in fact, show up at the time 
Complainant designated but found she had the door locked and an interview in progress. Ex. 7 

Mr. Bell essentially corroborates the testimony of Mr. Yamamoto. Ex. 8. 

We find the reasons cited by Messrs. Yamamoto and Bell represent legitimate, non- 
discriminatory reasons for their actions. 
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d. Pretext 



reasons are 
a 



At this point, the burden returns to Complainant to show that the Agency's articulated 
a mere pretext for discrimination. Complainant can do this either direcdy, by showing that 
discriminatory reason more likely motivated the agency, or indirectly, by showing that the 
Agency's proffered explanation is unworthy of credence. 

Complainant argues, in effect, that her resignation was involuntary. She asserts that she resigned 
to remove herself from a hostile work environment Ex. 1 at 11. because she no longer could 

The record contains statements from several individuals who, in their opinion, believe 
Complainant was subjected to race and sex discrimination and was forced to resign. Exs. 9-13. 
Yet none of these witnesses testified to actually witnessing, first hand, Messrs. Yamamoto or 
Bell engage in any discriminatory or harassing behavior toward Complainant. Their respective 
testimonies are based upon nothing more than pure speculation and hearsay. Kari Reid (White, 
female, no prior EEO activity, Intelligence Operations Specialist, ZA-0T32-IV, and 
Delores Pettyjohn (Black, female, no prior EEO activity), Security Assistant, ZS-0086-III opine 
that Messrs. Yamamoto and Bell did discriminate against and harass Complainant. However 
both admit they have no direct knowledge of Complainant's treatment and only became aware 
through Complainant confiding in them. Ex. 9 and 10. We also find Ms. Reid's testimony self- 
serving and biased because it appears to stem from her own discontent rather than any actual 
first-hand knowledge of Complainant's alleged mistreatment. The same holds true of the 
testimony provided by Robert Deats (Hispanic, male, no prior EEO activity), Security Specialist, 
ZA-0086-III, and Sharrief Nashid (Black, male, no prior EEO activity), Security Specialist, 
ZA-0080-IV. Exs. 1 1 and 12. Mr. Nashid, who admits to having no direct knowledge of ' 
Complainant's alleged treatment, infers Agency officials discriminate against Blacks and 
females but also indicates that two White males (Ballard and Silver) were previously "forced 
out" of their positions by Agency management. More important, however, is that none of the 
witnesses were in a position to evaluate Complainant's overall performance or have direct 
knowledge of management's expectations of Complainant's performance. 
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While the evidence suggests that "problems" exist within the Counterespionage Division, the 
evidence simply does not support that the problems are the result of prohibited discrimination. 
Rather, the problems appear to stem from personality conflicts between Complainant and her 
staff. Harold Washington (Black, male, no prior EEO activity), Supervisory Security Specialist, 
ZA-0080-V, in charge of the Census Program within the Client Security Services Division, 
denies witnessing any inappropriate behavior by Messrs. Yamamoto or Bell. He said he 
conducted an investigation into an allegation that information regarding Complainant's personal 
credit was released outside the division. His investigation could not corroborate such an incident 
occurred, but Complainant did inform him of her perception of the situation. Mr. Washington 
said that through his interviews of staff within the Counterespionage Division he became aware 
that there were many "problems" within that division. He did not believe that any of the 
problems were instituted or initiated by Messrs. Yamamoto or Bell. He said that the problems 
appeared to between Complainant and her staff. Mr. Washington describes the climate in the 
Counterespionage Division as a "negative environment" filled with "distrust and confusion " Ex 
13. 

Both Messrs. Yamamoto and Bell acknowledge that problems existed within Complainant's 
division but aver that many of the problems were the result of Complainant's leadership. Both 
state that the staff complaints were not about being held to task but the "unprofessional manner" 
in which Complainant managed the employees. Mr. Yamamoto avers that productivity 
decreased under Complainant's leadership and that after her detail, productivity increased. Ex 7 
at 5. Mr. Yamamoto further avers that Complainant failed to follow Agency policy to hold a 
panel when making selections, stopped important security functions such as security inspections 
pre-appointment checks and temporary clearances without coordinating with her supervisor 
demonstrated poor leadership and lack of technical competence, and had a tendency to 
mischaracterize priorities. He said that despite his and Mr. Bell's efforts to support and assist 
Complainant to be successful as the Assistant Director for the Counterespionage Division she 
was not. He said that since he and Mr. Bell had lost confidence in Complainant, she was detailed 
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avers 



to as a Special Project Officer with the Declassification project as her highest priority. He . 
that these duties were "clearly senior level duties, commensurate with her grade level and cleared 
by OHRM. Ex. 23 at 7 and 17. 

After a careful and thorough review of the evidence, we find Complainant has failed to show, by 
a preponderance of the evidence that any of the Agency's articulated reasons for its actions were 
pretextual, or were motivated by discriminatory or retaliatory animus. In reaching this 
conclusion, we are not persuaded that the management actions which formed the basis for the 
complaint were motivated by other than normal supervisory responsibilities nor are we 
persuaded that management's actions were so inappropriate under the circumstances that pretext 
is established. See Bote v. Departmentof Veterans Affairs, BEOC Appeal No. 01985316 
(March 30, 2001). Complainant has simply failed to rebut the Agency's assertion that she was 
not meeting the requirements of her position or management's expectations. Employers 
generally have broad discretion to set policies and carry out personnel decisions, and should not 
be second-guessed by reviewing authorities absent evidence of an unlawful motivation. See 
Texas Department of Community Affairs v. Burdine, 450 U.S. 248, 253 (1981). 

Complainant's subjective belief that she was being discriminated against or harassed is 
insufficient as a matter of law to establish that the Agency's explanation for its decision is a mere 
pretext. The Courts and the Commission have consistently held that a trier of fact cannot find 
discrimination merely because an employee or adjudicator would have preferred that the 
employer conduct its business differently. See Mosby v. General Services Administration, 
EEOC Appeal No. 01970179 (October 15, 1999), citing Bruno v. City of Crown Point, Indiana, 
950 F.2d, 355, 364 (7 th Cir. 1991); Fumco Construction Corporation v. Waters, 438 U.S. 567, 
580 (1978). Moreover, it is not the job of the trier of fact to second-guess the Agency's business 
decisions and the fairness of those decisions, as long as the Agency's business is conducted in a 
nondiscriminatory manner. See Sanchez v. Phillip Morris, Inc., 992 F.2d 244 (10 th Cir. 1993), 
Burdine, supra. 
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In sum, the substance of Complainant's allegations concern actions to which she presents no 
conclusive evidence that any of the claimed actions were objectively offensive, abusive or 
hostile, and otherwise taken in order to harass her because of her race, sex or EEO activity. The 
majority of the actions complained of are common workplace occurrences, and unless it is 
reasonably established that the actions were somehow abusive or offensive, and were taken in 
order to harass Complainant on the basis of her protected class, such everyday events are not 
sufficiently severe or pervasive so as to offend the general sensibility of an individual 
experiencing such occurrences in the workplace. See, in pertinent part, Kelly v. Social Services 
Administration Agency, EEOC Appeal No. 01A14037and 01A14867 (December 12, 2002), 
citing Wolf v. U.S. Postal Service, EEOC Appeal No. 01961559 (July 23, 1998) and Long v. 
Veterans Administration, EEOC Appeal No. 01950169 (August 14, 1997); Bennett v. 
Department of the Navy, EEOC Request No. 05980746 (September 19, 2000). Accordingly, 
Complainant failed to establish that she was subjected to prohibited discrimination or 
harassment. 



V. DECISION 

We find no violation of Title VII of the Civil Rights Act of 1964, as amended, with respect to the 
matters alleged. 

VI. ATTORNEY'S FEES 



is not 



An attorney did not represent Complainant during the processing of her complaint but she 
a prevailing party. Therefore, an award of attorney's fees is not appropriate. See 29 C.F.R. §§ 
1614.1 10 and 1614.501(e). 
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Vn. RIGHT TO APPEAL 

The record reflects that the claim in this complaint, alleged constructive discharge, is an action 
appealable to the MSPB. Consequently, Complainant's appeal rights in connection with this 
decision are properly under the jurisdiction of the MSPB in accordance with 29 CFR, 
Part 1614.302, et. seq., and are as follows: 

I . If the Complainant is dissatisfied with this decision, she has the right to appeal the 
matter to the MSPB (not the EEOC) within 30 calendar days of receipt of this correspondence. 
Any appeal should be forwarded to the MSPB, Washington DC Regional Office, 1800 Diagonal 
Road, Suite 205, Alexandria, VA 223 14-2840, with a copy provided to Susan E. Thomas, Acting 
Chief, Program Implementation Division, Office of Civil Rights, Room 6012, U.S. Department 
of Commerce, Washington, D.C. 20230. Any statement or brief submitted in support of the 
appeal must be submitted to both the MSPB and the Department at the addresses provided 
within 30 calendar days.of filing the Notice of Appeal; or 

2. Complainant may file a civil action within 30 days of receipt of notice of the final 
decision or action taken by the MSPB if she does not file a petition for consideration with the 
EEOC. If Complainant does not file an appeal with the MSPB, she has the right to file a civil 
action in Federal district court within 30 calendar days of receipt of this correspondence; and 
as further described at 29 C.F.R § 1614.310(a). 

3. Complainant is further notified that if she files a civil action, she must name the 
appropriate Department or Agency head as the defendant and provide his or her official title. 
DO NOT NAME JUST THE AGENCY OR DEPARTMENT. Failure to name the head of 
the Department or Agency or to state his or her official title may result in the dismissal of the 
case. The appropriate Agency is the Department of Commerce. The head of the Department of 
Commerce is Carlos M. Gutierrez, who is the Secretary of Commerce. 
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4. The complaint number identified in the first paragraph of page 1 of this letter 
should be used on all correspondence. 





Susan E. Thomas 

Acting Chief, Program Implementation Division 

Office of Civil Rights 



Date Issued 



Enclosure 
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Certificate of Service 



I attest that a copy of this Final Agency Decision has been sent to the parties below: 



By Certified Mail: 

Ms. Parthenia Richardson 
12604 Windbrook Drive 
Clinton, MD 20735 



Other: 

Bernadette M. Worthy 
EEO Officer, OSY 

Complaint File (Tab Mc) 

OCR Chron File 




Signature 



L 



aXm-A_ 




l dMJ^ 



• C^ •> / 



Date 
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OMB No. 312-1-0009 

^-fc?'''""' 



V- ' 



INSTRUCTIONS FOR COMPLETING YOUR APPEAL 



GENERAL: This form is intended to help you provide the Board 
with the information we need to process your appeal. We need 
this information to help us determine whether the Board has 
jurisdiction over your appeal, whether it has been filed within 
the applicable time limit, and what claims you are raising. You 
do not have to use this form to file an appeal with the. -Board. 
However, if you do not, your appeal must still comply with the 
Board's regulations. See 5 GJ%R. Parts 1201. 1208 and 1209 . 
The Board will expect you to become familiar with these 
regulations, which are available on the MSPB website— 
www.mspb.gov— and in MSPB offices, agency personnel 
offices, agency libraries, and most public libraries. The Board's 
website also contains an electronic version of this form, 
addresses and telephone numbers of the MSPB regional and 
field offices, and additional information that explains the Board's 
practices and procedures. 

WHAT PARTS TO COMPLETE: You may use this form for any 
of the following matters over which the Board has jurisdiction: 

OAn appeal of a Federal agency personnel action or decision 
that is appealable to the Board under a law, rule, or 
regulation; 

OAn appeal of an administrative decision or action by the 
Office of Personnel Management (OPM) or a Federal 
agency affecting your retirement rights or benefits; 

DAn Individual Right of Action (IRA) appeal under the 
Whistleblower Protection Act (WPA); 

UAn appeal under the Uniformed Services Employment and 
Reemployment Rights Act (USERRA); or 

OAn appeal under the redress procedure of the Veterans 
Employment Opportunities Act (VEOA). 




Complete Part I of this form regardless of which type of 
appeal you are filing. Your appeal must contain your 
signature, or the signature of your representative, in 
question 12 of Part 1. If it does not, your appeal will be 
rejected and returned to you. 

Complete Part 2 if you are appealing a Federal agency 
personnel action or decision. See 5 C.F.R. 1201.24(a) . 

Complete Part 3 if you are appealing an administrative 
decision or action affecting your retirement rights or 
benefits. See 5C.F.R. 1201.24fa) 

You may raise certain other claims in connection with an 
appeal of an agency personnel or retirement action or 
decision. If you wish to raise any of these claims at this 
lime, check the appropriate box (or boxes) in Part 4 and 
provide supporting information as an attachment to this 
form. You may raise such claims and provide the 
information later— but no later than the close of the 
conference(s) held to define the issues in your appeal See 
5 C.F.R. 1201.24(b) . 

Complete Part 5 ONLY if you are filing one of the following 
types of appeals: 

DAn IRA appeal under the WPA. See 5 C.F.R. 1209.6 : 

PA USERRA appeal. See 5 C.F.R. 1208.13 : or 

DA VEOA appeal. See 5 C.F.R. 1208.23 . 

If you complete Part 5, you must provide the additional 
information required by the Board's regulations for the 
particular type of appeal as an attachment to this form The 
Board may consider ONLY the claim that the agency 
violated the particular law involved and may NOT consider 
the merits of the underlying action or decision. 

If you wish to designate someone to represent you in this 
appeal, also complete and sign Part 6, Designation of 
Representative. See S C.F.R. 1201.31 . 
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1 . Name (last, first, middle initial) 



2. Present address (number and street, city. State, andSp code) ' ' ■ ~ ~~ ~~ 

You must notify the Board in writing of any change in your mailing address while your appeal is pending. 

Address: 

City, State, Zip code: 



3. Telephone Numbers (include area code) and E-Mail Address 



You must notify the Board in writing of any change In your telephone numberfs) or e-mail address 



Home; ( ) 

E-mail Address: 



while your appeal is pending. 



Work:( ) 



FAX:( ) 



Other (i ) 



4 'ISS!SSST ° f thS ^^ tha ' lDOk th6 aC,i ° n " ™ dB lhe dedsi0n *" are **"**» <*«** 



and Zip code) 
Agency Name: 
Bureau: 
Address: 
City, State, Zip code 



bureau or dMsion, street address, city, 



5. Your Federal employment status at the time of the action or 
decision you are appealing: 

[J Permanent [] Temporary []Term 

[ ] Seasonal [ ] Applicant [ J Retired 

[] None 



6. Type of appointment (if applicable): 

[ ] Competitive [ ] Excepted 

[ ] Postal Service [ ] SES 

[] Other {describe): 



InnZ^^S, 9 ^ 6 - and duty Stafon at lhe fime of me acliDn ° r dect sion ^u are 
appealing (rf applicable): ' 



Occupational Series: 

Grade; 



Position Title: 
Duty Station: 



9. Length of Government service (if applicable): 



8. Are you entitled to veterans' preference? 
See 5 U.S.C. 2108. 



[]Yes 



I] No 



10. Were you serving a probationary or trial period at the time of the 
action or decision you are appealing? 



IJYes 



MNo 



MSPB Form 1 85, Page 3 (07/03) 
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18. Explain briefly why you think the agency was wrong in taking this action or making this decision. 



19. What action would you tike the Board to take in this case (i.e., what remedy are you asking for)?" 



20. With respect to the agency personnel action or decision 



yon are appealing, have you, or has anyone on your behalf, filed , 



i where it was filed if different from 



gnevance under a negotiated grievance procedure provided by a collie braining SS^ST™" " "*' "*" ° mm ' " M 3 
[JYes []No 

%££^S& TJSST' entef "" date " "" fi)ed <month - da * *-* and ^ the i— • 

* 9enCyName: Date Filed: 

Bureau: 

Address: 

City, State, Zip code: 

.f a decision on the grievance has been issued, attach a copy of the decision and enter the date it was issued (M , day , _ 




21. In which retirement system are you enrolled? 
tlCSRS [ J CSRS Offset 

I ] Other, describe: 



IJFERS 



22. Are you a: 

[ ] Current Employee 
[] Surviving Spouse 
[J Other, describe: 



[] Annuitant 



MSPB Form 185, Page 5 (07/03) 
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30. Check the appropriate tot (or boxes) for any craim(s) that you wish to raise at this time in connection with the action or ,wi,i 

are appealing in Part 2 or Part 3, and provide supporting information as an attachment to this ™ deC,S '° n ^ 

1 ] if*?? ISIS aaMCy T dS eTOra h aPF>lyin9 ™** 8d P rocedures (harmful error), that the agency action or decision was the result 
and (c)(3). For prohibited personnel practice claims, also see 5 U.S.C. 2302(b). * ^ LsSLhag W 

[ ] A claim that the agency action or decision was the result of prohibited discrimination (race color reliaion ^ ►»«„ i • • 

your discrimination complaint, attach a copy tf tte decision complaint. If the agency nas )ssued a final dedsbn on 

[ ] ^ claim that the agency action or decision was based on whistle blowing. See 5 U.S.C. 2302(b)(8) 5 C F R 120q 9tMm ,. « 
^M-M. If you previously sough, corrective action from the Office of Special CoTs L ^fOSC^lrtrfl ? f ' a " d - 
disclosure(s) and the same agency action or decision you are appealing, attac a S/of^freLui £S?E ™ T* 

s^si^^t^risrss^ 5 pracedure rf the Vte -^ "~ 






£mM 



Wm 



wBm 



mi 



Mslffljfijp" 31 ONLY I |jjjj qjgJHBBBP 



.-"-■• • ■ . ; 

'■■",: 



HYes []No 
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EXHIBIT 30 



Standard Form 50- B 

Itev. 7/Bl 

U.5. Office of Personnel Management 

FPM Supp. 296-33, Subch. 4 



I. Mama (Last First Middle) 

BERRY, TRACEY P 
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5-C. Code 
BWA 



5-E. Code 



5-B. Nature ol Action 

CAREER COND APPT 



S-D. Legal Authority 

SEE BELOW 



5-F, Legal Authority 



S-C, Code 



7. FROM: Position Title and Number 



*. **y rtm 



10. Grade/Level 



12A. Basic Pay 



1. Step/Rate 



12B. Locality Adj. 



,00 



12. Total Salary 



I2C. Adj. Basic Pay 



14. Name and Location of Position's Organization 



13- rvr ttMim 



12Q. Other Pay 



6-E. Code 



S-B. Nature ol Action 



B-D. Legal Authority 



6-F, Legal Authority 



15. TO: Position Title and Number 

SUPVY SECUR SPECLST 
OA 060012 



It Fay Plan 

ZA 



°* '"* IB. Grade/Level 



0080 



05 



,00 



20A. Basic Pay 

07,521,00 



IS. Step/Rate 
01 



2GB. Locality Adj. 



20, Total Salary/Award 

107, 521.00 



2QC, Adj. Basic Pay 

00|L07,521.00 



21. fa t B 

PA 



20D. Other Pays 



.00 



22. Name and Location of Position's Organization 

OFFICE OF THE SECRETARY 
CHF FINCL OFCR AND A/S FOR ADH 
OFC OF SECURITY 
COUNTER-ESPIONAGE DIVISION 



CM 511104000200000000 



PP 02 2006 




23. Veterans Preference 

3-10 Poiirt/Olsiblllty 5-10 Pslnt/Ollwr 

-5 Point <-10 pglnl/Conm«ntabl« 6-10 Paint/CompaB5jbl«/30K 



7 j 1-Non* 3-10 Poiirt/Olsiblllty 

27. FEGU 



Z5 



30. Retirement Plan 




mam! 



3 1 5«rvjca Comp Data 4Laau*t 



34. Position Occupied 



1 ~) 1-CDmp*Utlv* Servic* 3-SFS G«n*rat 

-*- I 2-E»«pnd Senfict j-SES Cir»»r Bistrviil 



O-Nona 2 -Conditional I 

1 -Pimmwil 3-lnrielrnili 



20. Annuitant Indicator 

NOT APPLICABLE 



__[yes fa NO 



32. Work Schedule 

FULL TIME 



38. Duty Station Code 

11-0010-001 
« AGENCY DATA |"T' 



35. FLSA Category 



26- Valerias Prafiran::a 
.for RIF 



29. Piy Rale De Itrm In uit 



33. Part-Time Hours *er 
Blwaakly 
Pay_P»rlod 



i E-Exampr 
I N-Nan«amp1 




39. Duty Station (City - County - Slate or Overseas Location) 

WASHINGTON DIST OF COLUMBIA 



45. Remarks 

APPOINTMENT AFFIDAVIT EXECUTED 
SELECTED FROM 



7T 



TT 



DC 



DATED 



'OSITION IS AT THE FULL PERFORMANCE LEVEL. 

SMPLOYEE IS AUTOMATICALLY COVERED UNDER FERS . 

IEALTH BENEFITS COVERAGE CONTINUES. 

JREDITABLE MILITARY SERVICE: 00 YRS. 00 MOS. 

LNNUAL AND SICK LEAVE BALANCES TO BE TRANSFERRED. 

APPOINTMENT IS SUBJECT TO COMPLETION -OF ONE YEAR INITIAL PROBATIONARY 

•ERIOD BEGINNING 01/22/06 . 

IERVICE COUNTING TOWARD CAREER TENURE FROH 01/22/06 



46. Employing Department or Agency 

DEPARTMENT OF COMMERCE 



47. Agency Code 

CM 51 



At. Personnel Office tO 

1702 
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EXHIBIT 31 



Case1:06-cv-00517-AK 




Assistant Secretary for Administration 

Washington, D.C. £0230 



r~ 



Parthenia Richardson 
12604 Windbrook Avenue 
Clinton, MD 20735 



QED 



1 6 



£Ji : j 



Complaint Number: 05-51-00166 



Dear Ms. Richardson: 



This is in reference to the mixed case complaint 1 filed by you on August 8, 2005. The 
Department of Commerce has decided to accept the following bases and claims for investigation. 

Complainant, formerly the Assistant Director for Counter Espionage, GS-1 5, Office of 
Security, Office of the Secretary, alleges that she has been subjected to a continuous pattern 
of discrimination and harassment constituting a hostile work environment due to her race 
(black) and sex (female). She cites the following: 

I During the period of May to June 2005, Richard Yamomoto did not support her as a 
supervisor and challenged her employment actions, despite her having obtained guidance 
from the Office of Human Resources and the Office of General Counsel. 

2. In June 2005, Yamomoto took away her ability to make supervisory decisions, including 
hiring selections. 

3. Since June 2005, Yamomoto requires her to meet him on a weekly basis for 30 minutes to 
discuss supervisory decisions and duties. 

4. During the period of May to June 2005, Yamomoto failed to provide her any positive 
feedback, despite receiving positive feedback from two major clients, and also failed to 
openly acknowledge her contributions to the organization, 

5. During the period of April to June 2005, Yamomoto undermined her authority with staff 
by allowing them to come directly to him with their concerns and siding with them on 
controversial matters without first obtaining her rationale for employment decisions and 
actions. 

6. In May 2005, Yamomoto allowed her Caucasian male counterparts and subordinate staff 
to communicate with her in a disrespectful and condescending manner. 

7. During the period of April to May 2005, Yamomoto treated her with hostility and openly 
challenged any statements she made in staff meetings or other open forums. 



The Equal Employment Opportunity Commission regulations define a "mixed case" complaint as one in which the 
alleged discriminatory act is related lo or stems from an action that is appealable to the Merit Systems Protection Board. 
See Title 29, Code of Federal Regulations, section 1614.302(a)(1). 



V 
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8. On June 1, 2005, Yamomoto told her that he, his colleagues, and his staff did not have 
confidence in her ability to manage, and added that while he had received outslaX 
recommendanons from previous supervisors and was excited about her coming on board 
he now had doubti At that time, Yamomoto also stated that he had no more "blue S 
available, and that he has used them all up. P 

^^r^^T^ 35111 ^ 00M * U ^ a hostile work environment due to her 
pTceTs w^en ? ^ retaIiatI ° n ** ^ ^^ in *» EE0 complaints 

9 * SS* f °i' ^ ?? inf ° nned by DaVe Be "' Actin « De P ut y Dir ^tor, Office of 
Security, that effective July 12, 2005, she was being temporarily reassigned from her 

She also learned that Thomas de Seve, a Caucasian male counterpart, was assigned to 
assume her responsibilities while continuing his current responsibilities. 

10. On July 1 1, 2005, Bell gave Complainant a mid-year counseling that was less than 
favorable and cited items/issues that were inaccurate. 

11 . On July 1 1, 2005, she was informed that she was to move out of her office so that de Seve 
could occupy her space. She contends that de Seve already had adequate space which 
would have allowed him to effectively manage both his pre-existing duties and the duties 

2? GS M f C °7 ,ainam ^ C ° mendS ** ^ <*""* S— P ™ers <wo 

9 2^ 5 w it , 7 "T 8 ^ WerC reaSSigned fr ° m md& her ^Pervision on May 
y, 2U05, yet were not required to relocate. 

12. She was required to move to a workspace where GS-14 employees had better 
accommodations. 

13. The duties given to her on her reassignment are GS-1 1 and GS-12 duties. 

14. On August 17 2005, she spoke to Bell and requested reasonable accommodation, as 
econunended by her physician for stress and Bell commented, "You are not under any 

stress, we just moved you from stress." 2 y 

1 5. As a result of the refusal to comply with her request concerning the stress and to escape 
the hostile work environment, she "submitted an involuntary termination" (i e 
constructive discharge) on September 6, 2005. 



~££E^^^&££^™*<^*«, 



raise this 
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Rights and Resp onsibilities 

• CWef rn ie T hat n £ iSSU6(S) m ^ C ° mplaim has/haVe not been co ^Iy identified the 
™WH C 7 pl T e DmS1 ° n must be notified at *e address shown below, in writing, wlthm 1 5 

n^co^ 

• An investigator will soon contact you to receive your sworn or affirmed statement and the 

fiTal Z7 ?T SSeSS - Y ° U ^ y° ur ^—tative, if represented, will receive fc^y o ^the 
final Report of Investigation upon its completion. Fy 

• The investigation must be completed within 120 days from the filing of the mixed case 
complaint, urJess you and the Department agree on an extension. See Title! CcSe of 
ESSLST T m W±\**** (§) 1614.108(e) Therefore, it is essential ihatwhe^ the 
mvestigator asks you for the information to support your complaint, you or designated 
representative promptly provide it. nesignated 

f^, § , 4 10 5 d) " Newcl aimsmustbe like or related to the claims raised in the 
ongmal complaint. For example, if the original complaint concerns a Performance 

^S^aV^^T ~ ^ *f ^ - b ^^ P^ormance rating would he 
nice or related. A new claim concerning his/her time and attendance would not 

Inasmuch as this is a mixed case, you are not entitled to a hearing. You will receive a Final 
Agency Decision withm 45 days of the date the investigation is completed. 

If a final decision is not issued within 120 days of filing of the mixed «. v r™™!*;^ 

sri sr to ,he mspb at ■* ** *»■- ^^sTf rT *" nHy 

29 C.F R^f^SwcTxt " CiVU aCti0 " " SPedM * 16H - 3,0(8) - "» "<* "-*■ S «= 
We may dismiss the complaint if you fail to cooperate with the investigation. 

ni™ f E n° f cer/C ° unSeIor irfomied you or your designated representative that Alternative 

%Z2£H?T- ^ ™ dia,i0n ' " M appr0pria,e OP* " '•* contpto yt^T 
your designed representative, have a right to choose mediation at any time duringfte 

processing of your formal complaint, including during the investigation XwCEEO 

Memo,™ D,spu,e Resolution: Mediation Guide identifies the foLving cas^ere 

metaton ts appropriate: cases involving applicants for employment. fb^enXees 

reSoT^T' r^'° US ^r "*■ adVerSe aC,i0ns ' dass •*■* MhS 
Snt^ / ' S r< ; qU ' red '" P^^'-^i-S cases, when the matter in dispute L 

r r dr,h 8 e o — i ng :.) cy ,mplica,ions ' or when h - <~ •<• -*- • «-■££ 
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EEoTed^T 1011, l ^ end0Sed ^ inf0mati ° n Sheet ° n EE ° Cb, * t ^estigations and 

Amendments to formal complaints, copies of hearing requests, and requests for corrections to the 
statement of claims should be sent to: 

Susan E. Thomas 

Acting Chief, Program Implementation Division 

Office of Civil Rights, Room 6012 

U.S. Department of Commerce 

Washington, DC. 20230 

Requests for mediation and a copy of the ADR Program Guide should be addressed to the 
servicing EEO Officer or: 

Bernadette M. Worthy 

Chief, Client Services and Resolution Division 

Office of Civil Rights, Room 6012 

U.S. Department of Commerce 

Washington, DC 20230 



Sincerely, 




£ 




%7a^ Ci&Sf /ft*?- 
Susan E. Thomas 
Acting Chief, Program Implementation Division 
Office of Civil Rights 



Enclosures 



V H- 
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CERTIFICATE OF SERVICE 



!l e ^7l^:t A ^° { ^ c ^^^s* 



on has 



By Certified Mail- 

Parthenia Richardson 
12604 Windbrook Avenue 
Clinton, MD 20735 

Other: 

BemadetteM. Worthy 

Chief, Client Services and Resolution Division, Office of Civil Rights 

Investigation Team 
Subject Tab (Tab F) 
OCR Chron File 




Signature tS 




GUI l 6 



Date 



nj 
□ 

□ 

a 
a 

o 

jj 

HI 



U.S. Postal Service^. 
CERTIFIED MAIL, RECEIPT 

(Domestic Mail Only; No insurant r„„„,™ 



tor delivery information visit our website at wwwT! 



W.LSDS.COmr 



Postage 

Certified Fee 

Retgm Reciept Fee 
IbnOaisenent Required) 

FtesMcted Delwwy Fee 
ttiitorEement Required) 
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lions 



ftgg^.gk'^vj^^..'.'- «-,: 



The Office of Civil Rights (OCR) manages the Department of Commerce's Equal Eurota™* rv ^ 

™marrf S e*uaIC™ta^ 

mauon about complaintmvestigations. mcjudesbasic uifor- 



Q. Who conducts complaint 
investigations? 

A. OCR assigns Investigators 
to collect information on ail 
EEO and Sexual Orientation 
Discrimination complaints that 
are a ccept ed for processing. 

Q. What is the role of the 

investigator? 

A. Investigators develop evi- 
dence related to the complaint 
by interviewing complainants, 
management officials, and 
other witnesses andcollecting 
documents. They do not de- 
termine whether a law has 
been violated, or give advice 
to the complainant orotherwit- 
nesses. 



Q. What happens during 
the investigation? 

A. During each interview, in- 
vestigators should: 

* introduce themselves; 

* show a letter of authority and 
explain the purpose of the in- 
terview; 



- answer questions about the 
rights and obligations of wit- 
nesses; 

- state the desire of the Depart- 
ment to process the complaint 
as promptly as possible; 
• take testimony by asking 
Questions; and 

- collect documentary evidence 
and statistical data. 



Q. How is testimony taken 
j during the investigation ? 

A. Testimony is usually summa- 
rized in signed statements, also 
called declarations. Other 
methods may be used, includ- 
ing: 

* sending interrogatories, or 
questions. to be answered in 
wiiting;and 

* gathering evidence through a 
fact-finding conference, in 
which testimony is recorded by 
a court reporter. 

Whatever method is used, wit- 
nesses swear to the truth of their 
testimony underpenalty ofper- 
jury- 

OCR determines the method of 

investigation. 



Q- What is the deadline for" 
completinginvestigarions? 

A. OCR must complete its in- 
vestigation within 180 calendar 
days after the date a complaint 
is filed. 

In some cases, the deadline 
may be extended. 

* If the complainant and 
OCR agree that more time 
is needed, itmay be extended 
forupio90days. 

• If a complaintisamended, 

i.e., the complainant adds new 
allegations that are accepted for 
processing, the deadline is ad- 
justed so that the agency must 
complete its investigation within 
the earlier of 180 days after the 
last amendment to the com- 
plaint or 360 days after the fil- 
ing the original complaint. 

* When a complaint has 
been consolidated wiih an 
earlier filed complaint, the 

agency must complete its inves- 
tigations within the earlier of] 80 
days after the filing of the last 
complaint or 3 60 days after the 
filing of the original complaint 



Office oj 'Civil Rights, US Department of Commerce Room fit) 1 7 w t- 
wwvsec.doc.gov/ocr 1 202/482-4991 Wl rrv n r- n , ' Washm & on > DC 2Q230 

I 4993 (V) TTY Users. Coll na ,he Federal Relay Sen-ice ansi)0.877-8W. 
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Q. Is Alternative Dispute 
Resolution (ADR) available 
in the formal EEO complaint 
process? 

A- Yes. It is available if the 
Departmental EEO ADR Man- 
ager has determined the conflict 
is suitable for ADR. Complain- 
ants are informed through a No- 
tice of Investigation memoran- 
dum of the possibility of ADR. 
If the employee elects ADR and 
management agrees to partici- 
pate, arrangements will be made 
for a mediator and the media- 
tion session. 

Q. What if resolution if not 
reached through mediation? 



A, If resolution is not reached 
through mediation, the com- 
plaint will be returned to the 
stage in the complaint process 
where it originated for further 
processing. 

Q. Are Commerce employ- 
ees required to participate 
in investigations? 

A. Yes. All Department em- 
ployees are required to coop- 
erate with EEO Investigators. 



An employee may have do the 
following: 

■ meet with the Investigator and 
answer questions; 

• sign a sworn statement sum- 
marizing answers provided dur- 
ing the interview; 

• give therhvestigatorrhe names 
of otherpeople with information 
about the complaint; and/or 

• provide documentary evi- 
dence related to the complaint. 



Q. Does the investigator file 
a report of investigation? 



A. Yes. The Report of Investi- 
gation (ROI) includes the 
Investigator's summary of the 
evidence, procedural corre- 
spondence, documents and sta- 
tistics collected by the Investi- 
gator and declarations. 



The ROI is sent by certified mail 
to the complainant and the 
complainant's representative, if 
any, unless other arrangements 
have been made with OCR 

Unauthorized disclosure by 
anyone of personal informa- 
tion containing in the ROI 
is prohibited. 



Q. What happens after the 
investigation? 

A. In most EEO complaints, 
complainants may choose to; 

• have the Equal Employment 
Opportunity Commission 
(EEOC) conduct a hearing; or 

* request a final decision by the 
Department of Commerce 
without a hearing. 

In a Sexual Orientation Dis- 
crimination Complaint, the De- 
partment will issue a final deci- 
sion within 60 days after the 
ROI is issued. 

With the ROL complainants 
are also sent a letter that out- 
lines their rights and the next 
steps in the complaint process. 



Reasonable Accommoda- 
tions: Individuals who need an 
accommodation to participate in 
the EEO or Sexual Orientation 
Discrimination Complaint pro- 
cesses (e.g., sign language in- 
terpreter, print materials in ac- 
cessible format) shouldinform 
the bureau EEO Office or OCR 
so appropriate arrangements 
can be made. 



This document is intended as a general 



Published January 2003 



overview and does not carry the force of legal 



opinion. 
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EEC Mediation 



The Department of Commerce offers EEO 
Mediation as an alternative to the EEO and 
Sexual Orientation Discrimination Complaint 
Processes for current employees. 

To find out if your case is appropriate for 
mediation, contact Bonnie Worthy, Chief of the 
Client Services and Resolution Division at 
202/482-8 J2L (TTY Users, call via the Federal 
Relay Service at 1-800-877-8339.) 



mediation does not suspend the EEO eoCdn inTtS v '^ ? eg ° Ha,ed agreemem <*«*• 
during mediation. Complaint process^ nTrf^n, ^/""""Pta* eontinnes to beprccnssed 



Cmbsi EEO Meimtn. i» Resolve Emfmvmeht DisemMwnm Cuius: 

Soar, ^*„°a^r,n pa*" Ef " C *"'" y ■ ■** Me * fo " fe ™"**" " »« » - "-..as .» te ss 
Mediation Offers More Flexibility and Contmi -n, . 

or Cher representatives, but .here are" no Is of e ° ll^ZTo "JSTp"? "^ ^ may "* attorneys 
and have more control over the outcome of their dispute wrtnesses - Part.es negotiate their own settlement 

£££. ™«S e n ' ia ' Pr ° CCSS - N ° «"* - di ^-— ^.^P^an^tokeep,™ 



U.S. Department of Commerce 
February 2005 



Office of Civil Rights 




Mediation 
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